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GREETINGS TO HIS EXCELLENCY, 
THE MOST REVEREND 
BRYAN J. McENTEGART, D.D., LL.D. 


Rector of The Catholic University of America 


Tur Jurist and the School of Canon Law have the grati- 
fying privilege of extending a wholehearted welcome to the 
new Rector of The Catholic University of America, recog- 
nizing in him one who as Bishop has been a constant and 
encouraging friend. In fulfilling the pledge of heartiest co- 
operation which the editors of TH JURIST and the Faculty of 
the School of Canon Law are happy to record here, they will 
not only be performing an enviable duty as his aids within the 
University organization but they will also be rendering a 
tribute of gratitude which the favor of the Holy See has now 
given them a ready opportunity to pay. 

The editors anticipate with pleasure the powerful impetus 
the work of this journal will receive from the awareness of the 
nearness of the gracious smile and the reassuring handclasp 
that have spurred them on to renewed effort in the past. They 
are not shaken in this anticipation by the realization that 
many weighty problems will incessantly impose their burden- 
some perplexities on his attention. For they rely on the inge- 
nuity with which throughout his career he has found ways to 
maintain his encouraging interest in projects that claimed his 
dedicated support. 

Contributing its mite to furthering the successful adminis- 
4ration which the distinctive talents of the new Rector guaran- 
tee, the editors, mindful that their journal shared the general 
prosperity of the University in the decade that saw its first 
apearance, look forward to a period of even greater achieve- 
ment and the comparable dividends that will be allotted their 
work in the fruitful years that lie ahead. 
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Sn Memoriam 


HIS EXCELLENCY, 
THE MOST REVEREND PATRICK JOSEPH McCORMICK, D.D., Ph.D. 
(1880-1953) 


Rector of The Catholic University of America 


“The example he set is an enduring endowment not merely of 
Catholic University and the Washington Archdiocese but of the entire 
nation”. It was not for this eulogy of the appreciative and friendly 
editorial writer of the Washington Star that Bishop McCormick de- 
voted only one year less than fifty years as a most zealous priest in 
promoting the cause of Catholic education in the United States. 
Though his was for forty-three years a most significant contribution 
to the growth of The Catholic University of America whose student 
body increased twelve-fold in that period, it was no human statistical 
report of accomplishment that beckoned him forward in the achieve- 
ment of a record that most men well may envy. 


Lest the trite refuge of the eulogist be permitted in its unthinking 
lack of distinction to represent as superficial the deep supernatural 
motivation that assured durability to the works of his mind and 
heart, let it not merely be said that it was the Will of God that moved 
him. Surely it was. But the cliche so ready to the lips of the post 
mortem friend wrought in the soul of this unassuming priest what 
is difficult for even lifelong admirers adequately to estimate. 


They saw something of it in his handsome features, in his stately 
carriage, in his gracious manners, in the serenity of his mood, in his 
patience with stupidity, in his fairness to incompetence, in his mild- 
ness towards mischief-making, in his sympathy with the querulous, 
and in his humorous forbearance in the face of arrogance. 

And they found it in some measure in the atmosphere of confidence 
engendered by his unperturbed demeanor in the midst of teapot 
tempests and by his quiet soothing of the waves that vainly tossed 
about him. 

But it is precisely because of these innumerable evidences of deep- 
seated absorption in the supernatural implications of his vocation 
that his warm friends fear inadequacy in any attempt to appraise the 
intimacy with which he walked with God. The God with Whom he 
walked can estimate it with exact appreciation of the meritorious 
life it produced. What more did Bishop McCormick ask! What more 
can we, his sorrowing friends, bestow upon him! 
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THE LAWYER AND THE LAW OF 
DOMESTIC RELATIONS 


INTRODUCTION 


T will be the main purpose of the writer to present under 
this title’ the basic principles, laws, and considerations, 
which govern the juridic relationship of the attorney at 

law to his client in the sphere of Domestic Relations generally, 
and with particular regard to litigation in this province of law. 
The proposed subject matter in its entirety is easily reducible 
to three chief topics: I. The Nature, Purposes, Properties and 
Sacred Character of Matrimony; IJ. The Lawyer as Counsel 
in Matrimonial Cases; III. Eugenie Legislation related to 
Natural and Canon Law. The third member of this division 
is, perhaps, not strictly an essential part of the subject under 
discussion. It may, however, properly be received as a com- 
ponent part, inasmuch as it instances the function and appli- 
cation of the principles and laws previously considered. 

The first two topics mentioned will be discussed in the pres- 
ent issue of THE Jurist. The third topic will appear in the 
October issue of the current year. 


J. Tue Nature, Purposes, PROPERTIES, AND SACRED 
CHARACTER OF MATRIMONY : 


The institution of matrimony may be understood in a three- 
fold manner or aspect; namely, by reason of its cause, i.e., the 
consent; its essence, i.e., indivisible marital union; its effect, 
i.e., communal life in domestic affairs.” 


1 The substance of this article was originally prepared as an address deliv- 
ered by the writer on March 15, 1953, as the fifth in a series of conferences 
of The Fourteenth Annual Lenten Religious Round Tables for Lawyers, 
sponsored by the School of Law of The Catholic University of America under 
the auspices of the Department of Religious Education. 


28. Thomas, Summa Theologica (Romae: Marietti, 1939) Suppl. II, Quaest. 
XLIV, Art. II in corp., and Art. II in corp.; Quaest. XLV, Art. I, post n. 3, 
Sed contra, et Conclusio. 
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Matrimonial consent is set out in The Code of Canon Law, 
canon 1081, §§ 1-2 in terms of cause: “The consent of the 
parties effects matrimony . . . . Matrimonial consent is an act 
of the will whereby each party tenders and accepts the right 
to the body, perpetual and exclusive, for the purpose of acts 
in themselves suitable for the procreation of offspring.” As is 
apparent, the matrimonial contract is a consensual contract,* 
and as such marriage is considered as matrimony in its coming 
into being (matrimonium in fierr) * 

The definition of canon 1081, in stating that matrimonial 
consent is directed to the right in the body, which in virtue of 
its purposes is perpetual and exclusive, lays the foundation for 
considering the essence of marriage inasmuch as it is an indi- 
visible marital union.® The well-known declaration of Pope 
Alexander III (+1181) states: “Matrimony is the union of 
male and female abiding as (preserving) an indivisible custom 
of life.” ° 

Accordingly, marriage as a marital union considered in its 
aspect of communal life or community of life unfolds and 
reveals itself in its total effect and mutual relationship be- 
tween the parties. Thus, the Digest of Justinian attributes to 
the jurist Modestinus the concept of matrimony in the follow- 
ing terms: “‘ Marriage is the union of male and female and the 
community of life in its entirety, the communication of divine 
and human law.”* From this comprehensive notion of mar- 


3 Gasparri, Tractatus Canonicus de Matrimonio (Typis Polyglottis Vaticanis, 
1932), II, n. 775. 


4 Gasparri, op. cit., I, n. 2. 


5 Cf. Gasparri, op. cit., I, n. 6. 


¥ : ’ : ‘ : , aes 
6“ .quum matrimonium sit maris et feminae coniunctio, individuam 


vitae consuetudinem retinens: ...” ¢. 11, X, de praesumptionibus, II, 23. 


—Richter-Friedberg, Corpus Turis Canonici (ed. Lipsiensis secunda, Lipsiae, 
1922). 


7D. (28, 2) 1: “Nuptiae sunt coniunctio maris et feminae et consortium 
omnis vitae, divini et humani iuris communicatio.” Mommsen-Krueger, 
Corpus Iuris Civilis (ed. stereotypa 15, Berolini, 1928). Quoted by Pius XI, 
litt. encycl. “Casti connubii”, 31 dec. 1930, AAS, XXII (1930), 571-572, stress- 


ing the necessity of unity of mind and heart as the foundation of love and of 
domestic peace and felicity. 
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riage, embracing every facet of communal life, one must under- 
stand that matrimony is a status; that is, a permanent, juridic 
relationship between an individual and society—in this case, 
between an individual and both domestic and civil society. 
Hence marriage represents a status, which is entered into by 
the proper consensual contract. Matrimony is thus a per- 
manent, contractual status—matrimony in factual existence 
(matrimonium in facto esse).® 

The essential characteristics or properties of the domestic 
society of man and woman, which are unity and indissolu- 
bility, are directly disclosed by its inherent purposes. The 
inherent character of a society is determined by reason of its 
essential purposes (societates sunt ut fines).° Aside from the 
supernatural religious ends of human life, the designs in the 
domestic society are unmistakably indicated in the pattern 
and force of nature, namely, to propagate, preserve, and de- 
velop in all its potentialities a multiplied human existence. 
As these natural purposes spring directly from nature and 
hence from the Almighty God of nature, so does the domestic 
society, by whose offices alone, as human experience testifies,— 
excepting the superior functions of the societies of Church and 
State—these ends are properly and naturally achieved.'° 
Hence also matrimony clothed with these formal purposes is 
established by God, the Author of nature. It is, of course, 
absurd to think that, contrary to the ordained plan and pur- 
pose even in brute animal life, the generation, multiplication, 
and perfecting of human kind was, in the intendment of 
nature, left to be accomplished only as an incident and by- 
product of the merely arbitrary, casual, and transient associa- 
tion of parents.1 On the contrary, matrimony with its in- 


8 Cf. Gasparri, op. cit., I, n. 2. 


9 Ottaviani, Institutiones Iuris Publicit Ecclesiastict (2. ed., Typis Poly- 
glottis Vaticanis, 1935), I, n. 21. 


10 Cf, Pius XI, litt. encycl. “Casti connubu”, AAS, XXIT (1930), 543-544. 


118, Thomas, Summa Contra Gentiles (Taurini [Italia], 1938), Lib. III, 
Caput CXXII. 
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herent purposes of generation and education of progeny is 
natural to man,!2 as human experience amply testifies. Thus 
canon 1013, § 1 of The Code of Canon Law states: “The pri- 
mary purpose of matrimony is the procreation and education 
of offspring; the secondary, mutual aid and the relief of con- 
cupiscence.” 1? The same canon continues at paragraph two, 
furthermore: “The essential properties of matrimony are 
unity and indissolubility, which in Christian marriage obtain 
a special stability by reason of the sacrament.” 

A marriage attempted with the exclusion in any degree or 
fashion of marital right contrary to the primary end estab- 
lished in procreation, or adverse to an essential property of 
matrimony, results in no marriage whatsoever.* For the in- 
stitution of matrimony and hence its essential laws are consti- 
tuted not by man, but by God, the Author of nature, and 
implanted in human kind by nature,” and as such are not 
subject to any human law or the altering wills and intents of 
the parties..® Accordingly, if there occur such a contrary con- 
tract or undertaking of some kind between the parties, it 1s 
only of nugatory, human invention, and no marriage at all.* 
In other words, matrimony is an institution whose essential 
existence, function, and purposes are of natural law, which can 
not be disturbed or altered by any free choice or election. It 
comes into being perforce of the substance of a contract pre- 


12Sanchez, De Sancto Matrimonii Sacramento (Lugduni, 1669), Lib. II, 
Disp. II, and authorities there cited. 


13 Tt is to be noted that the secondary ends are essentially subordinate and 
ancillary to the primary purposes; they are not equally principal and inde- 
pendent purposes of matrimony. Cf. Decree of the Holy Office, 1 apr. 1944 
—AAS, XXXVI (1944), 103; Bouscaren, Canon Law Digest, Suppl. 1948 
(Milwaukee, 1949), pp. 148-149; Wernz-Vidal-Aguirre, Jus Canonicum, Tomus 
V, Ius Matrimoniale (3. ed., Romae, 1946), n. 26. 


14 Cf. can. 1086, §2; “Casti connubii”, AAS, XXII (1980), 541-542. 
15 Leo XIII, ep. encycl. “Arcanum”, 10 febr. 1880, §§ 4, 11, Fontes, n. 580. 
16 Pius XI, litt. encycl. “ Casti connubit”, op. cit., pp. 541, 542. 


17 Pius XI, litt. encycl. “ Cast? connubti”, loc. cit. 
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ordained, which as such is sui generis.8 One must undertake 
it, if he have a mind to do so,” as it is in nature by the Creator 
constituted, or not undertake it at all.° Hence, to grasp the 
notion of matrimony, one would not properly speak of enter- 
ing a marriage, as if undertaking some contract whatever, the 
substantial terms of which are subject to his free choosing and 
agreement; but rather of entering matrimony, a status, a pre- 
ordained, permanent way of life. 


Thus, as already noticed, the State can in no way reach into 
the substance and essential laws of matrimony as such. For the 
natural, essential matrimonial rights and offices which repose 
by nature in the individual and the family are likewise by 
nature anterior to the State.*_ The State is subsequent to the 


18 Pius XI, litt. encyl. “Casti connubii”, op. cit., p. 542; Goldsmith, The 
Competence of Church and State over Marriage—Disputed Points, The 
Catholic University of America Canon Law Studies, n. 200 (Washington, D.C.: 
The Catholic University of America Press, 1944), p. 44. 


19 Cf. Pius XI, litt. encycl. “ Casti connubu”’, op. cit., pp. 541, 542. 


20“Ttaque germani connubii sacrum consortium divina simul et humana 
voluntate constituitur: ex Deo sunt ipsa matrimonii institutio, fines, leges, 
bona; Deo autem dante atque adiuvante, ex hominibus est per generosam 
quidem propriae personae pro toto vitae tempore factam alteri traditionem, 
particulare quodlibet matrimonium cum officiis ac bonis a Deo statutis 
coniunctum.’—Pius XI, litt. encycl. “Casti connubu”, op. cit., pp. 542-543; 
cf. also pp. 551-552. 


21“Tus coniugii naturale ac primigenium homini adimere, causamve 
nuptiarum praecipuam, Dei auctoritate initio constitutam, quoquo modo cir- 
cumscribere lex hominum nulla potest. Crescite et multiplicamim. En igitur 
familia, seu societas domestica, perparva illa quidem, sed vera societas, 
eademque omni civitate antiquior; cui propterea sua quaedam iura officiaque 
esse necesse est, quae minime pendent a republica.”—Leo XIII, litt. encycl. 
“ Rerum novarum”, 15 maii 1891, §9, Fontes, n. 611; Pius XI, litt. encycl. 
“Oasti connubii”, op. cit., p. 542. “Ex hoc cogitandi agendique modo id 
discriminis oriri potest, ut domesticus etiam convictus, primus ille ac neces- 
sarius humanae societatis fons, atque eius profectus eiusque commoda, perinde 
considerentur, quasi ad nationis imperium dominationemque unice respiciant : 
itemque ut oblivioni detur homines eorumque familias suapte natura civi- 
tatem antecedere, ac divinum Creatorem peculiaria utrisque dedisse iura 
facultatesque, iisdemque destinasse munus, quod naturalibus ac gers neces- 
sitatibus respondeat.”—Pius XII, litt. encyel. “Summ Pontificatus ”, 20 oct. 
1939—AAS, XXXI (1939), 483-434. 
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family and the individual in the essential order of being and 
function. Before man becomes a citizen he must exist; how- 
ever, his existence and education are first posited upon conju- 
gal and family rights.” 

As previously observed, the inherent purposes of matrimony 
directly reflect and evidence its essential properties of unity 
and indissolubility. It must likewise be noted at this point 
that the inherent secondary purposes are obviously referable 
as well to the mutual benefits of the parties derived from their 
good offices toward each other, as to their mutual co-operation 
on behalf of their children. 

Unity as an essential characteristic demands that marriage 
be contracted and established as a society between only one 
man and one woman. Western civilization as such, under the 
influence of Christianity, has had no great difficulty, in theory 
at least, in accepting what may here be termed simultaneous 
monogamy, and conversely in rejecting the directly contrary 
simultaneous polygamy.” But actually it has become a mo- 
nogamy in an essentially modified form—a man-made monog- 
amy,—because it does not maintain a permanent, i1.e., indis- 
soluble unity, whereas indissolubility is by nature essential to 
the matrimonial bond of unity.** For the great stumbling 
block has notoriously been successive polygamy since the six- 
teenth century in the plague of legal divorce (divortium 
plenum).”° Since that time society has said through its legal 


22 Cf. Kubik, The Family and the State (Montreal, P. Q., Canada, 1945), 
pp. 58-63, 99-102, 110. Pius XI, litt. encycl. “ Divini illius Magistri”, 31 dec. 
1929—AAS, XXTI (1930), 59-60. 


23 Reynolds v. United States, 98 U. S. 145 (1878); 25 L. Ed. 244 (1879); 
Zollmann, American Church Law (St. Paul, 1933), p. 41. 


24 Cf. St. Thomas, Summa Theologica, Suppl. III, Quaest. XLIX, Art. III, 
in corp.; Pius XI, litt. encycl. “Casti connubti”, AAS, XXII (1930), 541, 
542; 550-551. 


25 Cf. Joyce, Christian Marriage (2. ed., London, 1948), pp. 409-427; 
Madden, On Persons and Domestic Relations (St. Paul, 1931), pp. 256; 258- 
261. Modern divorce is one of the excrescences of humanism, and manifested 
itself at this time—cf. Canon Law on Civil Action in Marriage Problems 
(Chicago, 1944), pp. 3-4; 14-18. 
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enactments and in practice: “ We accept monogamy. How- 
ever, you may have more than one partner in marriage, pro- 
vided, of course, that a legally authorized divorce intervenes; 
that is, you may legally have only one at a time.” Indissolu- 
bility was rejected in behalf of legalized successive polygamy, 
which at the same time refuses to acknowledge the essential 
marital unity,”® because indissolubility is not recognized in the 
presence of legal divorce. Thus the fundamental and primary ~ 
difficulty in Western civilization seems to be concerned with 
the element of indissolubility, not with that of unity. 
Indissolubility is directly demanded by the purposes of 
matrimony, primary and secondary, considered jointly. Cer- 
tainly, the procreation and education of children by parents ?7 
requires permanency by the very natural order of such an 
engagement. For it is amply clear that the very complex idea 
of what one calls “raising a family”, bearing and bringing 
children to maturity, with all that this goal implies, consti- 
tutes a permanent undertaking and a joint charge upon both 
parents.*® It is equally evident, on the other hand, that this 
task can not be accomplished under a status and conditions of 
conjugal promiscuity considered in its practical concomitant 
untoward implicatious and consequences upon the parents in 
relation to each other as well as to the children. Moreover, 
the resulting loss of paternal identity would be an especially 
grievous detriment to both mother and children.” : 
But the rearing of a family is itself not the only claim upon 
indissolubility, which, in fact, seems to receive its emphasis in 
other important and practical respects. For it is contrary to 
natural equity (contra naturalem aequitatem), says Thomas 
of Aquino, that the wife should be rejected by the husband 


26 Cf. S. Thomas, Summa Theologica, Suppl. II, Quaest. XLIX, Art. III, 
in corp. 
27 Gen. I, 28: “Increase and multiply ...”; Gen. II, 22-24. 


28 §, Thomas, Contra Gentiles, Lib. III, Caput CX XII; Pius XI, litt. encyel. 
“ Casti connubu”, AAS, XXII (1930), 553. 

29 Cf, Sanchez, De Sancto Matrimoniu Sacramento, Lib. II, Disp. II, n. 3; 
S. Thomas, Contra Gentiles, Lib. III, Caput CX XIII. 
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after the time when the capability of bearing children and 
natural invitations thereto have ceased; for such inequity 
would, moreover, spell out servitude for the woman.” It 
would result in gross indignity to the prerogatives of woman- 
hood, especially in relation to consortium. Moreover, apart 
from these considerations, one may also note parenthetically 
a certain palpable and withal natural sense of incongruity, in 
view of the primary purposes of marriage, in that a man of at 
least somewhat advanced years should undertake to establish 
another marital union with a woman by a considerable dis- 
parity of years his junior, and thus to raise another family of 
children, to whom in terms of years and parental and filial 
relationships he is their grandsire. 

On the other hand, in contrast to these reflections, since the 
secondary purposes of matrimony declared in canon 1013, § 1 
abide permanently, as by natural consequence, therefore, 
should likewise the conjugal union. Thus mutual conjugal 
love in its genuine signification and manifestations in the 
vicissitudes of life has an emphatic and natural claim upon 
indissolubility. Furthermore, this enduring permanency stands 
from the beginning as a strong bulwark and sanction against 
any unfaithfulness. It justly affords to domestic relations a 
basis of a durable sense of peace and security against the fear 
of desertion in adversity or advanced years. It maintains the 
genuine dignity of the conjugal consortium by directing its 
mutual assistance to the realization of its destiny in perma- 
nent, spiritual values and benefits.“ And finally, matrimony 
so constituted with all the benefits deriving therefrom is an 
ineffable boon to the felicity and welfare of the State? Since 


80S. Thomas, Contra Gentiles, Lib. III, Caput CXXIII. Natural equity 
here, as used by Aquinas, clearly signifies natural justice, as appears in the 
context. Cf. also Riley, The History, Nature and Use of Epikeia in Moral 
Theology (Washington, D. C.: The Catholic University of America Press, 
1948), pp. 9-18, 31, 108, where this aequitas is shown to be a refinement of 
law, a form and application of a superior justice. 


31 Cf. Pius XI, litt. encycl. “ Casti connubii”, AAS, XXII (1930), 553. 


; ‘ ; ott Slee : 
82“ Neque minora toti humanae consortioni oriuntur bona. Usu enim 
cognitum habemus matrimoniorum inconcussam firmitatem uberrimum esse 
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the State is no better than the quality-of its families and citi- 
zens of which it is composed, it appears that legal absolute 
divorcement and its concomitant legal freedom to enter upon 
subsequent nuptials, which are contrary to divine law, or- 
dained in the law of nature itself,** is suicidal to the State in 
its moral and material well-being, not to speak of its very 
existence. The virus of divorce with its subsequent marriage 
carries its malignancy to every part of the social body. This — 
consideration may be one of immediate import to the sociolo- 
gist and the legislator. However, there is definitely for the 
jurist and the legislator a more fundamentally valid juridic 
aspect of the matter to consider. There is no such thing as a 
right under natural law to a divorce from the inherently per- 
manent bond of matrimony (divortium a vinculo) ; the law of 
the divortium plenum, divortium a vinculo is contrary to 
natural law. Hence there can not be granted a legal action to 
secure it; ** for where there is not a right, there can not be a 
remedy. 

It is upon the premises of matrimony as described in the’ 
foregoing that is predicated its sacred character. Matrimony, 
by reason of its origin, nature, and purposes, even as an insti- 
tution of nature alone is not a merely civil contract *°—like 
any other contract. On the contrary, it is a matter which in 
its nature embodies a sacred character and quality, as is ex- 


honestae vitae morumque integritatis fontem; hoc autem ordine servato, 
felicitas salusque rei publicae in tuto positae sunt: nam talis est civitas, quales 
sunt familiae et homines, ex quibus ea constat, ut corpus ex membris. 
Quapropter, cum de privato coniugum et prolis, tum de publico societatis 
humanae bono optime merentur, qui inviolabilem matrimonii firmitatem 
strenue defendunt.’”—Pius XI, litt. encycl. “Castt connubu”, op. cit., p. 
553-554. 


33 Cf, Matth., V, 31-32; XIX, 3-9; Pius XI, litt. encycl. “Cast connubu”, 
op. cit., pp. 541, 551. 


34 Ottaviani, Institutiones Turis Publici Ecclesiastici, II, n. 332. 


35 Goldsmith, Competence of Church and State, pp. 33-34; 44. The modern 
concept of marriage as a “merely civil contract ” derives from the era of the 
Reformation. Cf. Ottaviani, Institutiones Iuris Publici Ecclesiastici, n. 333; 
Leo XIII, ep. encycl. “Arcanum”, 10 febr. 1880, § 10, Fontes, n. 580; cf. 
also Joyce, Christian Marriage, pp. 409-418. 
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plicitly witnessed not only in the teachings of Christianity, 
but in the religious culture of pre-Christian civilization.2® The 
reason is the fact that matrimony is immediately of God as 
the author of nature; that its function is directly and pri- 
marily ordained as a divine ministry in the procreation and 
education of man as servant of God, and thus immediately 
partakes in the fundamental relations of man to God * which 
are inherently religious—of man, who is created to the divine 
image and likeness.** 

It seems that no one possessed of reason can logically deny 
the natural prerogatives of marriage. They are facts which 
are amenable to human reason and which as certainly describe 
matrimony, as effects point out the nature and character of 
the cause. It is with these aspects of marriage as a natural 
institution that the arguments presented in the foregoing have 
confined themselves. 

The theological aspect of nuptials discloses that the contract 
of matrimony between baptized persons was elevated by Christ 
to the dignity of a sacrament; that is, the contract itself is 
constituted as a sacrament.*® Moreover, canon 1118 declares 
that valid sacramental marriage which has been consummated 
can be dissolved by no human power and by no cause except 
by death.*? Finally, canons 87, 1016, 1038, and 1960 assert the 
exclusive jurisdiction of the Church over the marriage of the 
baptized both extra-judicially and judicially," safeguarding, 

36 Leo XIII, ep. encycl. “Arcanum”, §11; Pius XI, litt. encyel. “Casti 
connubii”, 31 dec. 1930, AAS, XXII (1930), 570. 


37 Cf. Pius XI, litt. encyel. “Casti connubii”, loc. cit.; Ottaviani, Institu- 
tiones Iuris Publict Ecclesiatici, II, n. 332. 


38 Gen. I, 27. 
39 Can. 1012; Conc. Trident., sess. VII, de sacramentis in genere, can. 1; 


sess. XXIV, de matrimonio, prooemium, can. 1, Canones et Decreta Concilii 
Tridentini (Neapoli, 1859). 


40 Cf. also can. 1015, §§ 1-3. 


41 Cone. Trident., sess. XXIV, de matrimonio, can. 12. Matrimoniai causes 
are under the exclusive jurisdiction of the Church if only one party is bap- 
tized. AAS, XXVIII (1986), 315, Art. 1. 
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however, the authority of the civil jurisdiction in respect. to 
the merely civil effects of such marriage. The juridic con- 
siderations involved in this last statement will be treated with 
some particularity in the discussion on eugenic legislation. 


II. THe LAwYer as CounsreL In MATRIMONIAL CASES 


From these observations it follows that the lawyer in any 
event is dealing with an essentially sacred matter when he 
engages his professional services as counsellor in a matrimonial 
cause, certainly an object no less sacred than a human life 
committed to the care of the physician. Of special concern, 
however, to the jurist worthy of the name—of one who must 
by profession cultivate justice and the art of discerning the 
good and the equitable **°—is an intimate knowledge and ap- 
preciation, conformable to his high vocation, of the juridic 
features which are reflected in the institution of marriage. He 
must know that it is a subject of rights and obligations in 
multiple spheres or areas of law, and is thus amenable within 
a definite extent respectively to limited, autonomous jurisdic- 
tions. For as matrimony is directed to the good purposes and 
offices of nature, to those of the body politic, and to those of 
the Church and religion,*® it is governed respectively by the 
laws of nature, of civil jurisdiction, and of ecclesiastical 
authority.** 


42“Nam, ut eleganter Celsus definit, ius est ars boni et aequi. Cuius 
merito quis nos sacerdotes appellet: iustitiam namque colimus et boni et aequi 
notitiam profitemur, aequum ab iniquo separantes, licitum ab illicito dis- 
cernentes,...” D.(1,1)1,1. 


43 Speaking of the juridic sovereignties to which marriage is subject, St. 
Thomas of Aquino asserts: “In quantum igitur ordinatur ad bonum naturae, 
quod est perpetuitas speciei, dirigitur in finem a natura inclinante in hunc 
finem, et sic dicitur esse naturae officium. In quantum vero ordinatur ad 
bonum politicum, subiacet ordinationi civilis legis. In quantum autem ordin- 
atur ad bonum Ecclesiae, oportet quod subiaceat regimini ecclesiastico.” 
Contra Gentiles, Lib. IV, Caput LX XVIII. Cf. Merkelbach, Summa Theo- 
logiae Moralis (3. ed., Typis Desclée de Brouwer et Soc., 1939), III, De Sacra- 
mentis, n. 823; Goldsmith, Competence of Church and State, p. 37. 


44“ Matrimonium autem, inquantum est in officium naturae, statuitur lege 
naturae; inquantum est sacramentum, statuitur iure divino; inquantum est 
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In regard to the relation of an attorney to cases on Domestic 
Relations involving divorce, the following basic considerations 
are necessary and imperative. 

First, as a rule, the private attorney is not constrained by 
legal or ethical prescript to accept the case of “. . . every per- 
son who may wish to become his client. He has the right to 
decline employment. Every lawyer upon his own responsi- 
bility must decide what employment he will accept as coun- 
sel, . . . He cannot escape it [the lawyer’s responsibility] by 
urging as an excuse that he is only following his client’s in- 
structions ”’.*° 

Secondly, it must be deemed a general and fundamental rule 
for the lawyer, and as one required by the dignity of his pro- 
fession, that he attempt with all prudence to effect a reconcili- 
ation between the estranged spouses; he may thereby accom- 
plish a great good for the individual, the family, and society.*® 
He has a duty to seek the preservation of the bond of marriage 
or communal life, as the case may be. It is of special interest 
to the welfare of the parties, religion, and society that cases on 
Domestic Relations be handled by the learned, upright, and 
conscientious attorney. These qualifications are, for instance, 
called into practical operation particularly in cases of baptized 
non-Catholics. Because these cases are, as a matter of fact, 
not submitted to the cognizance of the duly competent ecclesi- 
astical tribunal, such qualities in the lawyer must serve, in 
whatever measure possible on his part, to supply the lack of 
proper juridic supervision.** 


in officium communitatis, statuitur lege civili”” S. Thomas, Summa Theo- 
logica, Suppl. III, Quaest. L, Art. unicus, ad 4; Ottaviani, Institutiones Iuris 
Publict Ecclesiastici, TI, n. 340, I. 


45 Cf. Canons of Professional Ethics, . . . adopted by the American Bar 
Association (Chicago: American Bar Association, 1947), p. 18, Canon 31; Canon 
Law on Civil Action in Marriage Problems, p. 73. 


46 Canon Law on Civil Action in Marriage Problems, p. 78. 


47 Cf. Canon Law on Civil Action in Marriage Problems, pp. 77-78; Merkel- 
bach, Summa Theologiae Moralis, III, n. 977, D. 


> 
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Thirdly, in the matter of divorce and separation, “ Since the 
lawyer represents and speaks for his client, he may licitly do 
what his client may licitly do in regard to divorce and separa- 
tion suits. He is regarded by the public as the ‘ alter ego’ of 
the client. He is a necessary co-operator with the client in the 
suit he petitions or defends. Therefore, in divorce and sepa- 
ration suits, he is a co-operator, at least materially, in the evils 
following from divorce, namely, in the unjust usurpation of 
competency on the part of the State, and in the violation of 
the divine law on the indissolubility of a valid marriage.” 4% 
Consequently, if a client unlawfully engages in the divorce or 
separation suit, his attorney does likewise, unless he under- 
takes the suit for a very serious reason *° in the instance where 
the client seeks a real dissolution of a valid marriage in order 
to remarry.°? “Such a grave reason would be the necessity 
of giving up his profession or losing his means of livelihood if 
he refused to undertake the case. In practice such a justifying 
grave reason will never exist.” *' In instances other than the 
foregoing, the attorney must have a justifying reason for his 
co-operation in gravity proportionate to the morally wrongful 
petition of his client.°? Accordingly, even though the client’s 
pretension before the tribunal is unlawful and unjust, a pro- 
portionately grave cause pro tanto will avail to the attorney 
to undertake the case. In other words, the proportionately 


48 Canon Law on Civil Action in Marriage Problems, p. 73; Noldin, Summa 
Theologiae Moralis (19. ed., Oeniponte, 1929), III, De Sacramentis, n. 672, b.: 
“Si advocatus causam divortii agit, quando coniuges licite divortium petunt, 
licite pro divortio disserit”; to the same effect, Aertny’s-Damen, Theologia 
Moralis (14. ed., Domus Editorialis Marietti, 1944), II, n. 925, p. 676. 


49 Noldin, ibid., ad c.; likewise Aertnys-Damen (loc. cit.), who add that such 
reason will rarely present itself; the loss of his fee would not constitute such a 
reason; a sufficient reason would be compulsion to take the case ex officio under 
gratuitous advocacy. 

50 Canon Law on Civil Action in Marriage Problems, pp. 76, 77-78. A 
marriage is presumed valid until the contrary is proven—cf. can. 1014; 
Madden, Persons and Domestic Relations, pp. 66-75. 


51 Canon Law on Civil Action in Marriage Problems, loc. cit. 


52 Op. cit., p. 75. 


262 THE JURIST 


grave cause or reason necessary to the permissible co-operation 
by the attorney may arise either from the part of the client or 
from the part of the attorney himself.** So much in respect to 
the principles on the attorney’s position. 

As to practical considerations, not to speak of complete 
divorcement, even divorce a mensa et thoro is always a grave 
matter and fraught with serious consequences as between the 
parties themselves and their families, in respect to their chil- 
dren, if any, and in regard to society at large. The lawyer is 
here in a position in which he is dealing with the intimate 
lives of people and the direct interests of religion and society. 
The required cause or reason for his proceeding for the com- 
plainant in the suit will infrequently, if at all, emerge from 
his part as actually and sufficiently grave. The category of 
cases in Domestic Relations does not represent just another 
class of suits in damages or in breach of contract; though there 
is no intent here to minimize the proper gravity of these. The 
mere fee alone will not constitute a sufficiently grave reason 
where the position of the client complainant is unlawful,** nor 
the fact that another attorney will undertake the case. It is 
evident that counsel may not be allowed to escape the obliga- 
tion of investigating the moral righteousness of his client’s 
position on objective, not subjective moral principle, and not 


on the mere good faith of his client.** 
53“ Quantum ad cooperationem divortio civili a magistratibus, advocatis, 
procuratoribus aliisque officialibus praestitam: Cum petitio et pronuntiatio 
divortii civilis non sit intrinsece mala et quandoque licite fieri possit, etiam 
licita esse potest cooperatio materialis ipsi praestita, nec solum in eo casu 
quo licita sit petitio aut pronuntiatio, sed etiam si sit illicita: dum cooperatio 
sit mediata, adsit causa proportionate gravis, et non sit maius malum aut scan- 
dalum vitandum.”—Merkelbach, Summa Theologiae Moralis, III, n. 977, C. 


54 Cf. Merkelbach, op. cit., III, n. 977, D, 2°, and n. 978; Canon Law on 
Civil Action in Marriage Problems, pp. 75, 76, 78. Ibid., at p. 76, it is stated 
in regard to the attorney, inter alia: “If, for the fee alone, he is permitted 
to do licitly only what his client can do licitly, doesn’t it follow logically 
that he must ascertain in some way whether his client is acting entirely 
licitly or not? If he closes his eyes to such investigation, culpable affected 
ignorance is imputed to him, for he doesn’t want to know the facts lest he 
discover that he would be acting illicitly and not be able to take the ease.” 


55 Canon Law on Civil Action in Marriage Problems, pp. 76, 78. 
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This third point raises the fundamental question whether 
or not the act of the judge decreeing divorce is intrinsically 
wrong, or whether in itself the decree may be considered an 
indifferent act. A considerable amount of literature has been 
published on the question.*® It is the judge to whom the 
client and his attorney direct their suit, petitioning him to 
pronounce judgment of divorce, an act which he could never 
rightfully perform, or be petitioned to decree, if it is intrinsi- 
cally evil. For present purposes it may be stated briefly that 
it is a solidly probable opinion which may be used in practice 
that the judicial act of pronouncing a divorce, considered in 
itself, is not an intrinsically wrongful act, and that as such 
it is, in itself, a morally indifferent act.°7 In this discussion, 
however, the intentions of the judge are not considered. Nor 
is it intended to be said that he may, consequently and with- 
out more, under moral principles entertain the case and pro- 
nounce sentence of divorce. A number of other requirements 
must be fulfiiled,°* which are not considered here. However, 
in divorce proceedings, “ The sentence can be interpreted to 
mean,”’—and in itself it does mean *°—“ that the judge decrees 
that the marriage is no longer considered by the State to be a 
true marriage, and thai the parties as a result are free of civil 
liabilities or punishment if they marry again.” © The same 


56 Cf. Noldin, Summa Theologiae Moralis, III, n. 669; Aerntnys-Damen, 
Theologia Moralis, II, n. 925, p. 675; Wernz, Ius Decretalium, IV, Ius Matri- 
moniale Ecclesiae Catholicae (Prati, 1911), n. 750, V, pp. 699-704; Forbes, 
The Canonical Separation of Consorts (Ottawa, Ontario: The University of 
Ottawa Press, 1948), pp. 205-221. 


57 Canon Law on Civil Action in Marriage Problems, pp. 59-61; Noldin, 
op. cit., n. 669, and authorities there cited; Aertnys-Damen, op. cit., n. 925, 
p. 675, and authorities there cited. 


58 Cf, Noldin, op. cit., n. 669, and the other works cited in the previous note. 


59 “Actio iudicis civilis in hoc casu non est intrinsecus mala, sed est actio in 
se indifferens: eius enim sententia duo continet: eorum matrimonium a 
potestate civili non amplius considerari ut verum matrimonium, et proinde 
novum matrimonium, quod contracturi essent, poenis inflictis non impediri; 
sed neutrum intrinsecus malum est.” Noldin, op. cit., n. 669, a. 


60 Canon Law on Civil Marriage in Marriage Problems, p. 60. 
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basic effect, mutatis mutandis, is incident to a decree of sepa- 
ration, if the judge is incompetent to take cognizance of the 
case by reason of the fact that a baptized person is a party 
thereto.*1 In passing it may be noted that a divorce may not 
be sued for if separation suffices to achieve the desired pur- 
pose.®2 Hence it follows that the attorney in seeking a decree 
of divorcement is not co-operating in an intrinsically evil act. 
But therefrom also it does not follow that he is forthwith 
morally justified in espousing his client’s cause before the 
tribunal. As stated, as a rule the justification of his act is 
coextensive with that of his client.** Here enters the question 
whether the client is morally justified in seeking a decree of 
divorce. Consequently, in the remaining points to follow the 
juridic position of the attorney will be presented in view of a 
more precise consideration of that of the client. 

Therefore, fourthly, as already noted, if the client in a valid 
marriage intends divorce for the purpose of remarriage, the 
attorney may not lawfully accept the case, because the client 
intends directly to contravene divine law.** Moreover, even 
material co-operation on the part of the attorney, for any 
except a very serious reason—which is seldom if ever present— 
is entirely out of proportion to the evil results. 

Fifthly, unless the client (Catholic or non-Catholic) has 
obtained the permission of the competent ecclesiastical author- 
ity, the Bishop of the diocese, to sue for separation or divorce, 
the lawyer may not lawfully represent him in a case involving 
the marriage of a litigant who is a Catholic.®* Such permis- 

61Cf. cann. 1960-1961; S. C. de Sacramentis, instr. Provida Mater, Art. 
1, §1 and, Art. 6, §2, AAS, XXVIII (1936), 315, 316; can. 1128-1132. 

82 Noldin, Summa Theologiae Moralis, III, n. 671. 


83 Cf. Canon Law on Civil Action in Marriage Problems, pp. 76-77; Noldin, 
Summa Theologiae Moralis, III, n. 672. 


64 Noldin, Swmma Theologiae Moralis, II, n. 671; Canon Law on Civil 
Action in Marriage Problems, pp. 75-76, 77-78. 


65 Canon Law on Civil Action in Marriage Problems, pp. 74-78. Cf. cann. 
1964, 201, 1990, 1129-1131. 
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sion is required and sufficient. The reason is that this case is 
under the exclusive ecclesiastical jurisdiction,®* whereby the 
client, as he has every reason to know, can obtain the proper 
remedy; and the attorney must so advise him. The civil 
tribunal is not competent even to entertain the case.°7 The 
client acts unlawfully without such special permission.*® The 
juridic basis for this requirement has just been stated. 

Sixthly, the case of a baptized non-Catholic is juridically 
governed by the same rule as just announced, in virtue of his 
baptismal status.®° In practice, however, the non-Catholic 
either does not know this fact or does not acknowledge his 
juridic position.” It seems fair to state that the non-Catholic 
will hardly turn to the Church to seek his remedy. In prac- 
tice, too, the case, if it is to be accepted at all by the attorney, 
will in effect be reducible to one in which court action in 
divorce or separation or separate maintenance proceedings is 
instituted with the intent to seek a remedy merely in respect 
to the lawful civil effects of the marriage. The attorney may 
not be partaker in the morally wrongful intention, if any, on 
the part of the client here, as in any other case. He has the 
moral responsibility of determining whether or not in effect 
his client has a proportionately justifying cause for separation 
a mensa et thoro.” He will find the Chancery Office of the 
Diocese ready to aid him in resolving his problem. 


66 Cann. 87, 1960; S. C. de Sacramentis, instr. Provida Mater, Artt. 1, 6, 
AAS, XXVIII (1936), 315, 316; can. 1128. 


67 Noldin, Summa Theologiae Moralis, III, n. 668-669; Aertnys-Damen, 
Theologia Moralis, II, n. 925. 


68 Noldin, op. cit., n. 671; Aertnys-Damen, op. cit., nn. 925, 933; ef. Acta et 
Decreta Concilii Plenari Baltimorensis Tertw (Baltimorae, 1886), nn. 124, 
and especially n. 126; Nau, Marriage Laws of the Code of Canon Law (New 
York-Cincinnati, 1934), pp. 196, 201. 

69 Can. 87. 

70 Cf. Canon Law on Civil Action in Marriage Problems, pp. 77-79. 

71. Cf. Canon Law on Civil Action in Marriage Problems, loc. cit. In this 
decision he will be greatly aided by the norms of cann. 1128-1132; cf. Noldin, 
Summa Theologiae Moralis, III, n. 668, 2; Woywod-Smith, A Practical Com- 
mentary on the Code of Canon Law (New York: Joseph F. Wagner, Inc., 
1952), nn. 1162-1175. 
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Finally, the attorney may accept the matrimonial cause of 
the client in the marriage between non-baptized persons, pro- 
vided that it is just in view of natural law” and lawful civil 
law. 

At least brief attention should be given here to the position 
of the lawyer defending a suit in Domestic Relations. It is 
permissible for the attorney to defend his respondent client 
against a divorce action in a valid marriage, provided that in 
doing so he does not act contrary to the principles of natural 
and ecclesiastical law.7* The same is to be said, of course, in 
regard to an action in a separation suit. These laws, in fact, 
as well as all just civil laws must guide the respondent and the 
defense attorney in any case in which they are properly appli- 
cable. Yet it seems not a little difficult for the writer to 
formulate precisely and by anticipation just what position a 
respondent may lawfully take over against the petition. How- 
ever, in view of what has previously been stated concerning 
the complainant, the following proposition is correct. The 
respondent may, obviously, defend his just rights.** Likewise, 
if the complainant files his suit under ecclesiastical permis- 
sion—and information as to this may be had from the oppos- 
ing counsel, or from the respective ecclesiastical Chancery 
Office—it must properly be assumed that the matrimonial 
cause was in due process heard definitively on its merits in the 
ecclesiastical forum, at least for the purposes of ecclesiastical 
permission for civil suit. Accordingly, the only remaining 
material issues, if any, subject to lawful defense will be those 
respecting the merely civil effects, i.e., property and other 
merely temporal rights incident to the marriage.” The right 


72. Cf. Noldin, op. cit., III, n. 668. 


73 Noldin, op. cit., III, n. 672; Merkelbach, Summa Theologiae Moralis, 
III, n. 977, B, 2°, and authorities there cited. 


74 Sabetti-Barrett, Compendium Theologiae Moralis (22. ed., Neo-Eboraci- 
Cincinnati, 1915), n. 561, Quaer. 6°. A counter-claim filed by respondent 
constitutes him a complainant subject to the juridical incidents proper to a 
complainant, mentioned heretofore. 


75 Cf. cann. 1960-1961. 
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of custody of children is a matter which-is not in the category 
of merely civil effects; in a marriage case involving a baptized 
person as a party it is subject to the competence of the ecclesi- 
astical tribunal exclusively.7* However, in the United States 
the civil authority usually undertakes to decide this question.” 

On the other hand, suppose that the complainant stands in 
the civil tribunal to obtain a decree of divorce or a judgment 
in a separation suit a mensa et thoro without the required 
ecclesiastical permission. Complainant is clearly not within 
his rights, inasmuch as the court is without jurisdiction, and 
he without the proper permission. The respondent should 
lawfully be enabled to plead to the jurisdiction of the civil 
court as lacking jurisdiction in the subject matter of the suit, 
to which jurisdiction he may not have a formal moral inten- 
tion of submitting in such a cause.** However, this defense 
does not lie to him. Instead, the respondent may counter with 
all the defenses lawfully available.*® The respondent is forced 
to appear if he is under summons. In fact, he may voluntarily 
appear in order to defend and preserve his ecclesiastical rights, 
substantive and procedural, and thus to oppose the unlawful 
pretensions of the complainant. 

(N.B. The third topic comprised in this article: III. Eu- 
genic Legislation Related to Natural and Canon Law, will 
appear in the next quarterly October issue of THE Jurist.) 
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76 Cf. Ottaviani, Institutiones Iuris Publict Ecclesiastici, II, nn. 335-336; 


can. 1132; cann. 1960-1961; S. C. de Sacramentis, instr. Provida, Art. 1, AAS, 
XXVIII (1936), 315. 


77 Cf. Woywod-Smith, A Practical Commentary on the Code of Canon 
Law, n. 1174, 


78 Noldin, Summa Theologiae Moralis, III, nn. 668, 669, 672; Merkelbach, 
Summa Theologiae Moralis, III, n. 977, B, 1°. 


79 Cf. Forbes, The Canonical Separation of Consorts, p. 218. 


LAY COOPERATION WITH THE 
MAGISTERIUM 


HE final, fundamental charge of our Lord to His Apos- 
tles was that they should go forth and teach.* Con- 
sequently, in its divine mission the Church first of all 

has the obligation and responsibility of presenting the entire 
Christian religion to all men, that they might be baptized and 
become members of the religious society founded by Christ. 
In all exercise of ecclesiastical power, therefore, the adm‘nis- 
tration of the magisterium enjoys a privileged position, since 
the faithful always seek from the teaching authority of the 
Church the foundation, integral conservation and growth of 
their true faith, as well as its defense against all dangers.” It 
is not surprising, then, that this broad, apostolic power, which 
is a major part of the power of jurisdiction, should admit of 
numerous forms of cooperation on the part of laymen, who 
facilitate the exercise of the teaching jurisdiction and in- 
tensify the Church’s apostolate through various institutes ad- 
mitted in the common law. This collaboration was recog- 
nized historically, as well as in the modern Code of Canon 
Law. 


Section I. HisrorrcaAL SYNOPSIS 


That all magisterial power in the Church was given by 
Christ only to the Apostles and their successors is of cardinal 
importance in this discussion; this doctrine flows from the 
fact that Christ conferred on the Apostles and their successors 
alone the official mission or general magisterial mandate as 
their exclusive charge. Having all power in heaven and on 


1 Matt., XXVIII: 19. 


2Cf. Wernz-Vidal, Ius Canonicum, 3. ed., 8 vols. (Romae: Apud Aedes 
Universitatis Gregorianae, 1933-48), IV (II), n. 614. 


3Cf. Matt., XVIII: 18f.; John, XX: 21; Luke, X: 16; Mark, XVI: 15-16. 
268 


LAY COOPERATION WITH THE MAGISTERIUM 269 


earth, He confided it to His Legates for. the evangelization of 
the whole world; the Apostles, in view of this mandate, 
preached throughout the world* St. Paul vindicated this ex- 
clusive right of the hierarchy, which had the guarantee of 
Christ’s unfailing protection to the end of the world, since the 
Apostles and their successors would henceforth represent our 
Lord Himself with full authority.> The bishops were recog- 
nized from the beginning as the continuation in time and in 
the Church of the apostolate.® 

Already in the early days of Christianity, however, laymen 
as well as clerics preached and taught in the Church by virtue 
of the extraordinary charismatic gifts;7 never however, did 
laymen enjoy any real office of teaching or preaching in the 


4 Mark, XVI: 20. 
Ci Galata Messe it.) lls lb: 


6 Cf. S. Clementis Romani, Ep. I ad Corinth., n. 42—Migne, Patrologiae 
Cursus Completus, Series Graeca, 162 vols. (Parisiis, 1857-66), (cited PG), I, 
292; also Acts XX: 28. 

“Apud nos, Apostolorum locum tenent episcopi.”—S. Hieronymi, Ep. XLI, 
n. 3—Migne, Patrologiae Cursus Completus, Series Latina, 221 vols. (Parisiis, 
1844-64), (cited PL), XXII, 476. “Patres missi sunt Apostoli, pro Apostolis 
filii nati sunt tibi, constituti sunt Episcopi . . . Ipsa Ecclesia Patres illos 
appellat ... illos constituit in sedibus patrum.”—S. Augustini, In Ps. XLIV, 
n. 32—PL, XXXVI, 513. 

The Council of Trent defined: “Qui [episcopi] in Apostolorum locum 
successerunt””’ (sess. XXIII, de ref. c. 4) —Denzinger-Bannwart-Umberg, 
Enchiridion Symbolorum (Freiburg, 1937), (cited Denzinger), n. 960. Cf. 
Conc. Vat., Sess. IV, Introd —Denzinger, n. 1821. 


7I Corinthians, XII: 28; Acts. VIII: 4; XI: 19; XIII: 1-8. “... omnes 
docebant et omnes baptizabant ... ”—Commentaria in XII Epistolas Beati 
Pauli Hilario Diacono ascripta—in Epistolam ad Ephestios, ¢. IV, v. 11-12— 
PL, XVII, 410. “... Qui docet, quamvis laicus sit, modo peritus in sermone, 
ac morum probitate ornatus, doceat ... ”—Constitutiones Apostolorum, 
L. VIII, ¢. XXXII—PG, I, 1134. 

These teachers were called apostles, prophets, doctors. Didache, XI, 5-6— 
Funk, Patres Apostolici, I, p. 28. However, the mission of the charismatics 
was not “canonical.” They cooperated with the magistertwm (not holding 
“ power ” as Caron, p. 167, asserts) without being members of the governing 
body of the Church, without possessing the power of jurisdiction—Cf, Caron, 
1 Poteri Giuridici del Laicato nella Chiesa Primitiva (Milano: Giuffre, 1948), 


D162. 
They had disappeared by the end of the II century. 


270 THE JURIST 


! 


Church, in spite of Protestant assertions to the contrary.® St. 
Paul mentions frequently the use of lay women (and espe- 
cially widows) in an auxiliary instructive capacity, but in the 
matter of strictly authoritative teaching women held no part.® 
In fact, the Apostle specifically demanded that women keep 
silence in Church.” 

The strong appeal for general use of the prophetic gift, as 
made in I Corinthians, XIV, constituted no authorization for 
lay preaching or teaching in any unrestricted sense, since here 
again St. Paul treats of the charismatic gifts, while in Ephe- 
sians, IV, 11, 12, he lists the official teachers in the Church.” 

Likewise, the much discussed function of the “ deacon- 
esses ” never approached the character of a sacred order or of 
a real share in ecclesiastical jurisdiction. Deaconesses served 
a very important purpose in their instruction of women for 
the sacraments and by actual assistance in the administration 
of baptism, but very early in the history of this institute 
councils and sacred writers began to show the essentially lay 
character of the “ order of deaconesses.” 7* 


8 Cf. Wernz-Vidal, ibidem, n. 638. 

While the Church was young, and the faithful had not increased appreciably, 
it was much easier to conceive lay cooperation in preaching and teaching; 
however, when the Church embraced whole nations and peoples, and special 
houses of gathering and of worship were established, the teaching faculty was 
entirely reserved in its ordinary exercise to the rectors of communities and to 
other ecclesiastical officials. Even the discussion of theological questions was 
forbidden to the laity in the Theodosian Code—Cf. Cod. Theod., I, 1, nn. 


3, 4,5; Commentaria in XII Epistolas Beati Pault Hilario Diacono ascripta, 
loc. cit.; also Caron, op. cit., p. 157. 


® Romans, XVI: 1; I Timothy, V: 3-10; II: 12. 
10J Corinthians, XIV: 34-35. 
11 Cf. I Corinthians, XIV: 26-33; also Ephesians, V: 19. 


12]Tt is not certain that deaconesses as such are mentioned in the Epistles 
(cf. I Timothy, V, 9-10; III, 11), although St. John Chrysostom held for that 
interpretation—In Epistolam Primam ad Timotheum Commentarius, Homilia 
XI—PG, LXII, 553. However, they did appear in the Epistle of St. Ignatius 
to Smyrna (Ch. VIII, § 1—PG, V, 858) and in the writings of St. Epiphanius 
(Adversus Haereses—PG, XLII, 746), as well as in a letter of Pliny to Trajan 
(Ep X, §97, ca. 117). The Apostolic Constitutions required that widows 
should obey deaconesses (Ch. III, § 6—PG, I, 787-789) ; the Council of Trullo 
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That the teaching activity of laymen remained within ca- 
nonical limits during the early middle ages appears from the 
paucity of conciliar legislation against abuses. Gratian 
(1142) cited a V Century letter (453) of Pope Leo to the 
Bishop of Cyprus, which insisted that no one, whether monk 
or layman, was to preach without permission.“ Gratian also 


(692) demanded that deaconesses be forty years of age—Mansi, Sacrorwm 
Conciliorum Nova et Amplissima Collectio, 53 vols. in 60 (Parisiis, Arnhem, 
Lipsiae, 1901-27), (cited Mansi), XI, 950. The Council of Nicea (325, canon 
19) insisted on their lay character—Mansi, II, 692. The Council of Nimes 
(394) frowned on the existence of the order; the Council of Orange (441, 
canon 26) forbade anyone to “ ordain” them—Mansi, VI, 440. 

Deaconesses were still important in the days of Justinian and the Church 
of St. Sophia in Constantinople had forty on its staff. Both a IX century 
Ordo Romanus and a letter of Leo XII (ninth century) mentioned the 
presence of feminae diaconissae and presbyterissae in papal processions. 
Deaconesses principally instructed catechumens, but they also presided over 
the other women and even usurped the reading of the Epistle and Gospel in 
public. Cf. Didascalia, III, 12—Funk, Didascalia et Constitutiones Apos- 
tolorum (Versio Latina, Paderbornae, 1905), p. 208; Constitutiones Apos- 
tolorum, L. VIII, ec. XXVII. 

However, in the X and XI centuries respectively, Matthew Blastares and 
Balsamon, Patriarch of Antioch, testified to the cessation of the institute of 
deaconesses in the Church—Cf. H. Thurston, Article on “ Deaconesses”, The 
Catholic Encyclopedia, IV; Schroeder, Disciplinary Decrees of the General 
Councils, Original Text with English Translation (St. Louis: Herder, 1937), 
Introd.; Caron, op. cit., pp. 43-49 (a summary, but complete treatment). 


13“ | praeter Domini sacerdotes nullus audeat praedicare sive monachus 
siv laicus ille sit, qui cuiuslibet scientiae nomine glorietur.”—c. 19, C. XVI, 
q. 1—Jaffé, Regesta Pontificum Romanorum ab Condita Ecclesiae ad Annum 
post Christum natum MCXCVIII (2. ed. correcta et aucta [ab condita 
Ecclesiae ad annum DXC ed. F. Kaltenbrunner; ab anno DXC ad annum 
DCCCLXXXII, ed. P. Ewald; ab anno DCCCLXXXII ad annum 
MCXCVIII, ed. S. Loewenfeld], 2 vols. in 1, Lipsiae, 1885-88), n. 274 (cited 
Jaffé). A gloss added “.. . praedicare ponitur pro ‘legere —similiter laici 
praedicant.”—Gl. Ord., s.v. praedicare. 

The canon in question evidently derives from a letter of St. Leo the Great: 
“ |. praeter eos qui sunt Domini sacerdotes, nullus sibi docendi et praedi- 
candi ius audeat vindicare, sive ille monachus, sive sit laicus, qui alicuius 
scientiae nomine glorietur.”—Hpistola CXIX,ad Maximum Antiochenum epis- 
copum, ce. VI—PL, LIV, 1045-1046. 

Caron (op. cit., p. 155, footnote 2) maintains that the first decree of the 
Roman Curia against lay preaching issued in 1580; he cites: E. Gonzalez- 
Tellez, Commentaria perpetua im Decretales (Lugduni, 1715), super c. 12, X, 
Cum ex iniuncto, V, 7; super c. 15, X, Inter cetera, I, 31; Fagnanus, Com- 
mentaria in Decretales (Venetiis, 1729) super c. 43, X, Responso, V, 39. 
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recorded a canon of the IV Council of Carthage (398) for- 
bidding women, however learned or holy, to teach in any 
gathering of men, and denying laymen in general the right to 
speak before clerics unless they expressly request it. 

Only lectors were allowed to lead psalms and to read from 
the pulpit, not laymen who had arrogated the privilege to 
themselves.°> Particularly strong were the prohibitions 
against women as teachers: they could not hold the office un- 
der any circumstances, nor could they wield any authority.” 

While mediaeval councils forbade laymen to be “ magistri 
scholae ” or archdeacons, partially a magisterial post, the most 
pertinent references to lay participation with the magister1um 
are contained in a letter (1199) of Gregory IX to the Church 
in France and presented in the Extravagantes. 

A group of French laymen and lay women had translated 
the Sacred Scriptures into the vernacular and began to hold 


14“ Mulier, quamvis docta et sancta, viros in conventu docere non prae- 
sumat. Laicus autem presentibus clericis (nisi ipsis rogantibus) docere non 
audeat.”—C. 29, D. XXIII Bruns, H., Canones Apostolorum et Conciliorum 
Saeculorum IV-VIT, 2 vols. (Berolini, 1893), I, 150 (cited Bruns). The glossa- 
tor added, “ Hoc enim est sacerdotale officium . .. habent a Papa liberam 
licentiam docendi et praedicandi populo . . .’—Gl. Ord., s.v., docere; also, 
s.v. “praesentibus”’, he remarked, “...maxime: nam nec absentibus; quo- 
modo enim praedicabit, nisi mittatur? ” 

Cf, also Gl. Ord. ad c. 1, D. XCVI, s.v. praeter Rom. Pont. “Numquid 
auctoritate episcopi potest laicus constituere? videtur quod praedicare potest, 
invitatus a clericis.” Cf. c. 20, D. IV, de consecr.; Bruns, I, 150. 

“Quod vero in litteris tuis adjecisti, numquam antea visum nec adhuc 
factum fuisse, ut praesentibus episcopis laici concionarentur: in eo nescio 
quomodo a veritate longissime aberrasti...’—Eusebii Caesariensis Episcopi, 
Historia Ecclesiastica, L. V1, c. XIX—PG, XX, 570, 571. 


15C, 3, D. XCII: “Non liceat in pulpito psallere aut legere: nisi qui ab 
episcopo lectores sunt ordinati.” 


16“ Mulierem constat subiectam dominio viri esse, et nullam auctoritatem 
habere: nec docere enim potest, nec testis esse neque fidem dare, nec iudicare; 
quanto magis non potest imperare? ”"—c. 17, C. XXXIII, q. 5. 

Cf. Tertullian: “Non permittitur mulieri in Ecclesia loqui (I Cor., XIV: 
34; I Tim., II: 12) sed nec docere, nec tinguere, nec offerre, nec ullius virilis 
muneris, nedum sacerdotalis sortem sibi vindicare.”—Liber de vrginibus 
velandis, c. 9—PL, II, 950. 
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discussions and to “preach” privately to groups of laymen. 
They despised others who refused to join them and withstood 
to the face the pastors who tried to correct them, alleging 
with scriptural quotations that pastors could not prohibit 
their activity. They even ridiculed the “simplicity ” of the 
priests and asserted themselves far more proficient in their 
own writings and more capable of pulpit eloquence than their 
pastors, whose sermons they openly ridiculed with comments 
in Church. 

Gregory praised all efforts and desires to learn Sacred Scrip- 
ture, but accused the laymen in their secret sessions of usurp- 
ing the office of preaching, of insulting the clergy and of being 
overly clannish. He demanded that evangelical preaching be 
carried out not in secret gatherings, but publicly in Church 
according to Catholic practice. Laymen were not to usurp 
the office of preaching, which was a prerogative of the au- 
thorized clergy, whose institution and removal depended en- 
tirely on the-bishop, not on his subjects, since their duty was 
to obey.” 

In a letter of 1227, Gregory also condemned laymen who 
under pretext of piety assumed the office of teaching or 
preaching, and altogether denied them the right to preach, 
whatever their status or profession. 


17 The title in Gregory’s Decretals read: “ Laici non praedicent, nec occulta 
conventicula faciant, nec sacerdotes reprehendant.” In corpore: “...apparent 
quidam laici merito arguendi, quod tales occulta conventicula sua celebrant, 
officium praedicationis Christi sibi usurpant, sacerdotum simplicitatem eludunt, 
et eorum consortium aspernantur, qui talibus non inhaerent...evangelica 
praedicatio non in occultis conventiculus, sicut heretici faciunt, sed in ecclesiis 
iuxta morem catholicum est publice proponenda ... quum igitur doctorum 
ordo sit quasi praecipuus in ecclesia, non debet sibi quisnam indifferenter prae- 
dicationis officium usurpare...quum ei potius incumbat necessitas obsequendi 
...—C. 12, X, de hereticis, V, 7—Potthast, Regesta Pontificum Romanorum 
inde ab anno post Christum natum 1198 ad annum 1304, 2 vols., Berolini, 
1874-75 (cited Potthast), n. 780. These provisions were written into the acts 
of the III Council of the Lateran (1199). 

The Glossator remarked St. Paul’s injunction, “...non praedicabunt nisi 
mittantur ”, and demanded a special mission for the office of preaching — 


? 


Gl. Ord., hoc tit., im corpore. 


18“Taici, cuiuscumque professionis sint, praedicare non debent...quum 
igitur nonnulli laici praedicare praesumant ...non, attendentes quod doctorum 
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This dual insistence on the exclusiveness of the office of 
preaching and the necessity of special canonical mission for 
its exercise characterized canonical discipline until the Code. 
Laymen often cooperated in the functions of teaching, but al- 
ways in an auxiliary, non-authoritative capacity.” 

The IV General Lateran Council of 1215 condemned the 
Waldensians for indiscriminate preaching without office or 
mission.2° Martin V in the Council of Constance (1418) 
leveled a similar attack against the Wycliffites and Hussites 
who taught that both men and women could freely preach the 
word of God.?4, The Lollards, disciples of John Wyclif, were 
also condemned by the Archbishop of Canterbury for their 
indiscriminate preaching without authorization. Luther, of 
course, taught that all Christians were preachers and teachers, 
and was consequently condemned for this specific doctrine by 


ordo est in ecclesia Dei quasi praecipuus, mandamus... (ut) ...interdicas 
laicis universis, cuiuscumque ordinis censeantur, usurpare officium praedicandi.” 
—C. 14, X, de haereticis, V, 7—Potthast, n. 9675. 

“Nullus debet sibi officium praedicandi assumere, nisi super hoc sibi a iure, 
vel a sede apostolica, vel a dioecesano episcopo licentia concedatur: alias 
excommunicetur.”—C. 13, de haereticis, V, 7. 


19 Cf. c. 36, C. XXIV, q. 3; c. 2, de haereticis, V, 2, in VI°; Collectanea 
S. Congregationis de Propaganda Fide (2 vols., Romae, 1907), nn. 11, 148 (here- 
after cited as Collectanea S.C.P.F.); Acta et Decreta Concilii Plenartt Balti- 
morensis Tertii (Baltimore: Murphy, 1886), n. 194. 


20“ ..omnes qui prohibiti vel non missi, praeter auctoritatem ab Apos- 
tolica Sede, vel catholico episcopo loci susceptam, publice vel privatim prae- 
dicationis officium usurpare praesumpserint, excommunicationis vinculo in- 
nodentur...”—Mansi, XXIV, 990A; Denzinger, n. 434. 


21 Const., Inter cunctas, 22 febr. 1418—Mansi, X XVII, 1211B; Denzinger, 
n. 687. The Council actually repudiated any affirmative answer to the follow- 
ing doubt proposed to the heretics: “ Utrum credat, quod laicis utriusque 
sexus, viris scilicet et mulieribus, libere praedicare verbum Dei.” 


22 They recanted this article: “...that every layman may in every place 
preach and teach the Gospel...” Cf. Foxe, J., Acts and Monuments (ed. 
Cattlerly, London, 1937), p. 198 (cited in Rea, The Common Priesthood of 
the Members of the Mystical Body, The Catholic University of America 
Studies in Sacred Theology, n. 101 [Washington, D. C.: The Catholic Uni- 
versity of America Press, 1947], p. 76). 
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the Council of Trent.” Luther’s followers were incited to the 
notorious Peasants Revolt largely by such self-appointed 
preachers of the Word.** 

Peter Damian had urged laymen to “ announce the virtues 
of Christ to the world,” in view of the priestly dignity of the 
laity.” While not instituting any discussion of the instruc- 
tive or teaching faculty proper to laymen, St. Thomas did 
aver that the character of confirmation gave a Christian the 
power to profess the faith publicly, and, as it were, officially 
by words.”® 

However, that such an obligation to profess the faith is not 
an unlimited charge is obvious from the consistent legislation 
of the Church up until modern times. The Council of Trent 
forbade lay conventions and gatherings of all kinds when 
undertaken without authorization.” The notes and schema 
of the Bishop of Vienna (at the Council) contained also the 
interesting memorandum: “ Item nulla permittitur laicis nec 
publica nec privata disputatio de fidei religionis et de ceteris 
hoe genus sacris rebus.” 75 Even as late as 1854, the Provin- 
cial Council of Venice had reason to legislate against laymen 
preaching in Church.” 


23-Cf. “De Abroganda Missa Privata”, Luthert Opera Latina (7 vols., 
Erlanger and Frankfort, 1865), VI, p. 135; Kostlin, J.. The Theology of 
Luther (vol. 2, Philadelphia, 1897), p. 550 (both works cited in Rea, op. cit., 
pp. 111, 116). 


24 Cf, Rea, op. cit., p. 116. 
25 Ep. ad Centheum Urbis Praefectorum, 1—PL, CXLIV, 461. 


26“ ita confirmatus accipit potestatem publice fidem Christi verbis pro- 
fitendi, quasi ex officio.”—Summa Theologica, III, q. 72, a. 5, ad 2. 


27 Conc. Trid., sess. X XIII, de ordine, c. 4. 


28 Concilium Tridentinum, Diariorum, Actorum Epistolarum, Tractatuwm 
Nova Collectio, Ed. Societas Goerresiana, 13 vols. incomplete (Friburgi- 
Brisgoviae: Herder, 1901-38), XII (I), p. 418. 

29“ Taici in ecclesia concionem non habent.”—Acta et Decreta Sacrorum 
Conciliorum Recentiorum, Collectio Laconsis, 7 vols. (Friburgi-Brisgoviae: 
Herder, 1870-92), (cited Coll. Lac.), VI, 341. 
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In modern times, the Popes have been calling laymen to a 
more intimate cooperation with the official teachers of the 
Faith. Pius IX invited all Christians, especially those who 
fulfilled the functions of teaching, to assist the work of the 
Church.® Leo XIII quoted St. Thomas ** on the obligation 
urgent upon all Christians “to communicate the faith to 
others, either to the instruction of other Christians, or to their 
strengthening, or to repel the audacity of those outside the 
fold.” *2 Moreover, he declared: 


The first demands of this duty are that a man should openly and constantly 
confess the Catholic doctrine and forward its propagation as far as lies in his 
power....Now the gift of preaching, that is, of teaching, is by divine law 
in the hands of the rulers 33 whom “The Holy Spirit has placed as Bishops 
to rule the Church of God ”.34 . . . Nevertheless, let none imagine that they 
who have no essentially authoritative position in the hierarchy are forbidden 
to devote themselves to the same object, especially those who have received 
from God the power and the zeal to work. As often as there is need, these 
may very appositely deliver to others the messages they have received .. . 
guarding themselves however from an assumption of the duties of authority35 


While insisting that priests had the official task of teaching, 
Pius X insisted on the cooperative role of the laity.*® 

It remains to see how The Code of Canon Law has imple- 
mented this insistence on lay participation in the magis- 
tertum, while preserving the unique inviolability of the office 
of teaching and providing for an official commission from 


competent authority for any form of public teaching in the 
Church. 


& 


30 Const., Dei Filius—Acta et Decreta Sacrosanctt Oecumenici Concilii 
Vaticanit (Romae, 1872), p. 189. 


31 Summa Theologica, II-II, q. 3, a. 2, ad 2. 


82 Litt. encycl. Sapientiae Christianae, 10 ian. 1890—Acta Sanctae Sedis 
(cited ASS), XXII (1890), 390. 


33 Ttalics ours, 
SEPA CES, EX Not oS, 
35 Litt. encycl., Sapientiae Christianae—ASS, XXII (1890), 392. 


86 “Address to the Conferences of St. Vincent de Paul”, 16 apr., 1909— 
Acta Apostolicae Sedis (cited AAS), I (1909), 406. 
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SEcTION II. Tur NATURE oF THE MAGISTERIUM 


In order to understand the cooperative position of the lay- 
man in regard to the ecclesiastical magisterium, it is first im- 
perative to know what is meant by this particular power of 
the Church and what is its relation to jurisdiction. Tirado 
shows from canons 108, 218 and 196 that the Code uses juris- 
diction to signify the power of regimen.** Besides, the same 
author concludes that the terms “ jurisdiction” and “ regi- 
men” are interchangeable, since they both include the notion 
of the entire power of ruling the faithful for the ends of the 
Church.*§ 

The magisterium, furthermore, constitutes a part of juris- 
diction, and is not presented as a separate power in the Code; 
nor is it a part of the power of orders, since it is the authorita- 
tive power of proposing truth and has the nature of imperium 
or rule.*® Consequently, the definition of jurisdiction as 
“ notestas publica regendi fideles in ordine ad sanctificationem 
et beatitudinem supernaturalem a Christo vel ab Ecclesia per 
canonicam missionem concessa,” applies fully to the magiste- 
rium as well.*® Truths are proposed authoritatively and must 
be accepted entirely. Power, therefore, is adequately divided 
into orders and jurisdiction, since to authoritatively propose 
doctrines is a form of imperium or of jurisdiction. Hence, the 
old discussion about a third major power in the Church is no 
longer of import, since the Code and all subsequent authors 
convincingly place the authoritative teaching power in its 
proper relation to jurisdiction.** 


37 Tirado, Victor a Jesu Maria, De Jurisdictions Acceptione in Iure Eccles- 
iastico, Dissertatio ad Lauream Apud “Angelicum” (Romae: Manunzio, 
1940), p. 170. 


38 Tbidem, p. 182. 


39 Cf, Suarez, De Religone (Lugduni, 1632), lib. III, Defensio Catholicae fidet, 
ch. 6; Tirado, op. cit., p. 191. 

40 Canons 1322, §2; 1325, §1; 1824; Tirado, op. cit., p. 192. 

41 Cf, Coronata, Institutiones Iuris Canonici ad Usum Cleri, 2. ed., 5 vols. 
(Taurini-Romae: Marietti, 1939-47), II, n. 907; Wernz-Vidal, op. cit., IV 
(II), n. 614; Tirado, op. cit., p. 156. For the contrary opinion, cf. Caron, 
I Poteri Giuridici del Laicato, p. 3 and footnote 3. 
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All who teach officially in the Church must have official au- 
thority or capacity, whether ordinary or delegated, by canoni- 
cal mission. Thus the power of magisteriwm becomes a spe- 
cies of jurisdiction and is distinguished from the other form of 
jurisdiction which is the power of regimen, of ruling or gov- 
erning; one concerns what is to be believed in the Church 
(intellectual acts, the credenda), the other what is to be done 
by members of the Church (human acts, the agenda). 

The magisterium, then, is that part of ecclesiastical power 
which is directed to the diffusion, preservation and defense of 
the Catholic Faith, and is exercised primarily by the presenta- 
tion of the precepts of faith within the scope of the various 
teaching authorities in the Church. Christ commissioned His 
Church to protect and present revealed doctrine and this 
Church has the unique, independent right to teach the Gospel 
and all other derived truths.* 

Two ways are open for the proposal of truth: 1) the sol- 
emn, dogmatic definition of doctrines, and 2) the ordinary 
teaching faculty of the Church. In other words, there exists 
in the Church a twofold magisterium: a) extraordinary, for 
the definition of truth, by solemn decree of the Pope in union 
with all the bishops of the Church, and b) ordinary, for the 
transmission of truth through encyclicals, instructions, 
preaching and teaching, writing etc.** Both of these forms of 


42 Canons 1322, 1823; Wernz-Vidal-Aguirre, Jus Canonicum, II, n. 48. 

The magisterium is also defined as that of jurisdiction by which the Church 
fulfills, authentically and ex officio, its duty of proposing, teaching and defin- 
ing revealed truths and whatever is related to them. Cf. Summa Theologica, 
II-II, q. 39, a. 3; Pesch, Institutiones Propaedeuticae, n. 273. 

Its authoritative nature comes from the mandate of Christ, giving the 
Church the right and duty of teaching with supreme authority all revealed 
truths and of imposing on all the faithful the obligation of respecting them. 
Christ gave this power to His disciples only, and it has passed through them 
solely to the Pope and bishops (canons 1323, §2; 1326) who alone properly 
merit the titles of magistri and doctores of revealed doctrine, as proper sub- 
jects of the power of magisterium. Cf. Conc. Vat., Sess. IV, 4—Denzinger, 
n. 1839; cf. Matt., XVI: 18, 19; XXVIII, 18; Acts, XX: 28. 


43 Cf. Conc. Vat., Sess. III, cap. 3—Denzinger, n. 1792. Further specification 
of these two branches of the magisteriwm abounds in works of theology. Cf. 
also Wernz-Vidal, Jus Canonicum, IV (II), n. 617. Cf. canons 1323, § 2; 1326. 
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proposing truth to the faithful involve definite, practical 
means, such as preaching, teaching, catechizing, writing, ete. 
Such means are determined in the positive law of the Church 
and consist usually not in any doctrinal determination of the 
matters of faith, but simply in the modes of presentation or 
explanation of truths already received from the supreme 
teaching power or authority. 

The office, then, of preaching the faith falls to the Roman 
Pontiff and the bishops, who are obliged to exercise it them- 
selves if not impeded, but may use worthy men as assistants 
in the task. The office itself can be shared only by those ca- 
pable of receiving delegation.** 

Of all administrative power in the Church, the magistervwm 
holds the principal position; it follows, then, that lay cooper- 
ation with this form of administration or jurisdiction greatly 
enhances the inherent dignity of the lay state.“ It is im- 
mediately obvious that no cooperation in the strict sense can 
be allowed to.laymen in the extraordinary magisteriwm, since 
this implies radically both the possession and the exercise of 
ecclesiastical power. However, with the ordinary teaching 
activity of the Church laymen are allowed to cooperate; they 
will not, it seems have the power of teaching, which is ever 
reserved to the hierarchy, but will serve in various capacities 
as “relators” of doctrine, through a form of nuda praesen- 
tatio veritatis, always in the name of the Church and its of- 
ficial teaching authority. 

Canon law specifically provides for certain forms of lay co- 
operation in the simple presentation of Catholic truth, that is, 
for various modes of lay collaboration with the expository ac- 


44 Canons 1327, §§ 1, 2; 1328; 1329; 1342, § 1. 

In accord with the principles in this thesis, it is interesting to note that 
canon 1327 which commands the bishop to choose worthy men to help him 
in the task of “preaching” the Word does not speak of “delegation” but 
of “pressing into service” some helpers in the munus; it does not mention 
the strict ministerium of canon 1328, for which a mission (delegation) is 
surely required, or offictum of the bishop himself, which can be shared only 
by clerics. 


45 Cf. Wernz-Vidal, ibidem, n. 614. 
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‘tion of the magisterial hierarchy in its ordinary teaching 
capacity. The chief forms of lay cooperation allowed in the 
Code are: 1) public profession of the Faith (canon 1325, §A)¢ 
2) catechization (canon 1333, § 1); 3) teaching in the schools. 
Besides, recent years have seen greater emphasis in the 
Church on the missionary or propagandistic responsibilities of 
laymen in the Church, as crystallized in the instructive and 
apostolic nature of the Catholic Action movements and in the 
lately recognized secular institutes.** No matter what form 
of activity lay cooperation with the ecclesiastical magisterrwm 
may assume, it must always be remembered that lay action is 
purely collaborative and instrumental, subject entirely to the 
complete regulation of the hierarchy in which alone resides 
the actual power of jurisdiction and consequently of all 
magisterial authority. While the part played by the laymen 
remains truly “cooperation”, it is simply a nudum munis- 
terium, a channeling of truth to others in a limited capacity 
and without any authoritative voice. 


Section III. Tue Mopes or Lay CoopeRATION 


The triple end of the magisterial power is to defend, 
preserve and propagate the faith; the first end is realized prin- 
cipally by the infallible definitions of truth and by authorita- 
tive condemnations of error, the second primarily by preach- 
ing, catechization and the work of the Catholic schools, the 
third chiefly by preaching and the dissemination of truth 
through various apostolic channels. Hence, while the triple 
end of the magisterial power is abetted cooperatively in any 
of the three forms of activity open to laymen, it seems the 
defense of the faith becomes particularly apparent in the lay 
obligation to publicly profess the faith; lay catechetical ac- 
tivity and teaching functions in Catholic schools conform to 
the preservation of the faith by a sort of constant “ traditio ” 
and restatement of the faith for new hearers; and propaga- 


; ca Abbo-Hannan, The Sacred Canons, 2 vols. (St. Louis: Herder, 1952), 
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tion of the faith, in a more specific sense, is fulfilled both by 
the usual teaching positions in schools and by the apostolic 
works of Catholic Action and the secular institutes; particu- 
larly in these last forms of magisterial presentation of truth, 
the faith is brought into sharp relation with all phases of edu- 
cation and of Christian life, and is made available to individ- 
uals and groups of all classes and conditions. 

The present article will discuss lay cooperation in the mag- 
isterial ministry through profession of the faith, catechization, 
teaching and the foundation of schools.*7 


1. PUBLIC PROFESSION OF THE FAITH 
a) Positive Obligation 


Canon 1325, § 1, obliges the faithful to publicly profess the 
faith whenever their silence, indifference or manner of acting 
would import an implicit denial of the faith, contempt of re- 
ligion, offense against God or scandal to one’s neighbor. Since 
the evils cited must be avoided by divine law, authors main- 
tain that open profession of faith in the given circumstances 
is an obligation founded in divine law as well as in ecclesias- 
tical law. Furthermore, although the canon speaks generi- 
cally of all the faithful (clergy, religious and laity), it is the 
contention of the writer that the force of circumstances most 
often renders laymen susceptible to the obligatory force of 
this law.*® : 

Likewise, whereas the supreme authority in the Chure 
wields the essence of ecclesiastical magisterial power, still the 
mandatory profession of faith enjoined upon the faithful con- 
stitutes a form of magisterial activity of a simple expository 
nature and therefore rightfully finds its place among the 
major canons governing the exercise of the Church’s teaching 


~ 47The dissemination of truth through the writing, printing and publishing 
of books comes under the general laws of canons 1384-1405; cf., however, 
Supplementary Note I at the end of this article. 


48 Cf. Wernz-Vidal, Ius Canonicum, IV (II), n. 618. 
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power.*® Without determining the actual manner of profes- 
sion demanded, Coronata states that it would be implicit de- 
nial of the faith to refuse a reply when questioned as to al- 
legiance by public authority.” Implicit denial of the faith, 
scandal of one’s neighbor and injury to God would be verified 
were one to conceal his faith in order not to be known as a 
Catholic, or at least where there is obligation to profess the 
faith. 

Thus, the positive profession of faith obliges actually only 
in given circumstances, although the basic obligation remains 
constant. The canon thus forbids all simulation, obscurant- 
ism, hesitation or other artifice, deed or sign which might sug- 
gest a denial of faith, such as the wearing of masonic emblems 
or of the distinctive garb of non-Catholic sects. Actual oral 
profession is certainly required in cases where silence would 
imply denial.** 

A question of current importance concerns the manner of 
fulfilling the obligatory profession of faith: whether one is 
bound only privately or also publicly, by speech or also in 
print, individually only or socially and collectively as well. 
Closely linked with this is the obligation of enlisting in the 
apostolic works of the laity in an age when a social indiffer- 
ence (or even a collective silence) is tantamount to a denial 
of faith. Is the layman, for instance, obliged in given condi- 
tions, by the force of divine or ecclesiastical law, to take part 
in the works of Catholic Action as a social profession of faith? 
The present author ventures an affirmative answer, depend- 
ently on particular circumstances in individual cases. The 
Code in this instance simply states divine law, which binds 
the faithful both individually and collectively. The Church, 


49 For a citation of cases in which this law is particularly applicable, cf. 
Wernz-Vidal, ibidem, footnote 21; Noldin, H—Schmidt, A., Summa Theologiae 


Moralis, ed. 27, 3 vols. (Oeniponte-Lipsiae: F. Rauch, 1941), I De Praeceptis, 
my, 1% 


50 Institutiones Iuris Canonici, I, n. 910. Cf. also Denzinger, n. 1168; Col- 
lectanea S.C.P.F., nn. 44, 84, 604. 


51 Beste, Introductio in Codicem, 2. ed. (Collegeville, Minn., 1944), p. 661. 
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on the other hand, determines in given ages the manner of 
applying the divine law to the particular needs of the times, 
and in accord with the canon under consideration has re- 
cently insisted strongly on the organized activity of the laity 
as the needed form of “ profession of faith” through the 
works of the active apostolate. 


b) Negative Provisions 


While the Code demands the public profession of the faith 
from the members of the Church in certain circumstances, it 
specifically forbids the faithful to represent Catholic doctrine 
in debates or conferences with non-Catholics. Canon 1325, 
§ 3 refers particularly to public discussions, restricting per- 
mission for such gatherings to the Holy See or the local ordi- 
nary, under urgent circumstances. This canon finds particu- 
lar application in this century when religious reunion is 
sought on all sides, and when numerous forms of interfaith 
conventions are fostered to achieve this end. 

Debates include primarily those controversial discussions in 
which the parties strive to win one another over to their own 
private convictions; conferences rather look to a mutual 
search for the truth. The law does not forbid occasional con- 
versations and discussions, nor apologetic conferences or pub- 
lic exposition of the faith °? where no controversy is involved, 
nor private conferences and controversies with non-Catholies, 
nor controversies or discussions with non-Catholics on non- 
religious subjects.** However, the ban falls on public discus- 
sion with Socialists and Communists, as well as with Protes- 
tants, on matters of faith. Hence, the laity may not take 
upon themselves responsibility for instituting such public dis- 
putes or investigations involving religion, however laudable 
the motive.** 

52 As in the Catholic Evidence Guilds, in which laymen present Catholic 
doctrines publicly on the streets of England and the United States of America. 

53 Cf. c. 36, C. XXIV, q. 3; c. 2, de haereticis, V, 2 in VI°; Collectanea 
S.C P.F., nn. 11, 148. 

54 Beste, op. cit., p. 662; Coronata, op. cit., II, n. 912; Wernz-Vidal, op. cit., 
IV, n. 619. 
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In 1919 the Holy Office expressly forbade Catholic partici- 
pation in interfaith conferences for religious union, and again 
in 1927 and 1948 reiterated strongly the force of the law in 
this regard, specifically citing the laity as subject to the ban. 
Hence Catholics are forbidden to participate in the English 
Society for the Union of Christendom, the Lausanne Confer- 
ence for Christian Unity, the World Conference of Churches 
and other interfaith movements. Catholics cannot convoke 
such “ecumenical” congresses, participate in them or even 
attend isolated sessions without permission of the Holy See or 
the local ordinary in pressing circumstances. While it might 
be argued that in these matters laymen above all could foster 
the Church’s interests by participating in such discussions as 
non-representative individuals in a purely private capacity, 
still the authority again rests with the teaching power (the 
hierarchy) of the Church, which rules interfaith meetings il- 
licit because of the grave dangers, learned by experience, of 
loss of faith, indifferentism, animosities and the like. 


2. PARTICIPATION IN PREACHING THE WORD OF GOD 


Although the duty of preaching the faith was committed 
primarily to the Pope and the bishops, and despite the re- 
sponsibility incumbent upon pastors and other clerical assist- 
ants to contribute their share in this work, laymen as well 
are able to cooperate in presenting the word of God, and even 
with preaching, if the word be understood in the broad 
sense.°° Generically, preaching signifies the public manifesta- 


55 Decretum S.C.5S. Off., 4 iul. 1919--AAS, XT (1919), 309; Decretum §.C.S. 
Off., 8 iul. 1927—AAS, XIX (1927), 278; Monitum §S. C. 8. Off., 4 iun. 1948— 
AAS, XL (1948), 257. Cf. also Pius XI, litt. encyel. Mortalium animos, 6 ian. 


1928—AAS, XX (1928), 5; S. C. S. Off., instr. 20 dec. 1949—AAS, XLII 
(1950), 142. 


56 Cf. canons 1327, 1333, § 2. 
Canon 1327, §2, requires that bishops engage, besides pastors, other viros 
idoneos to assist in the preaching of the word; the absence of specification 
of the quality required in the viros seems to allow that even laymen may 
be chosen for some munera connected with the magisterium. Cf. Vermeersch- 
Creusen, Epitome Iuris Canonici, 5. ed., 3 vols. (Romae: H. Dessain, 1933), 
II, n. 1360; Caron, I Poteri Giuridici, pp. 36-37. 
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tion of Christian doctrine, with some authority, whether dele- 
gated or possessed in virtue of an office.5* Laymen principally 
share in the function of “ preaching” insofar as they may 
serve as catechists or teachers of religion in schools; their ac- 
tivity in these fields depends always on deputation by legiti- 
mate authority through some form of canonical “ mission ”. 
Formal preaching in churches is absolutely forbidden to lay- 
men.*® 


a) The canonical mission 


No one can preach, instruct or teach in the Catholic Church 
in any official or public capacity without special deputation 
through some form of canonical mission (canon 1328). Per- 
sonal aptitude or inclination may perhaps constitute a form 
of prerequisite to the reception of a canonical mission, but is 
in no sense a claim to the right to teach.®® Canonical mission 
in matters of the magisteriwm is defined as a positive deputa- 
tion to teach the Christian religion. In this sense, a missio is 
necessary whenever one teaches in the name of the Church or 
in some more or less official capacity, whereas mere private 
instruction requires no formal deputation. 

Thus, every public preacher or teacher, whether exercising 
ordinary or delegated power or simply fulfilling a cooperative 
function, requires some form of mission: not only preachers 
of the word of God, in the strict sense, but all public teachers 
of religion are included in this requirement.** Besides, any 
form of teaching recognized by the Code, whether it be of- 
ficial preaching, catechization or teaching in the schools, is an 


57 Coronata, op. cit., II, n. 914. 


58 Cf. canons 1328, 1333, §1, 1872, §2. Note that the lay function of cate- 
chizing and teaching is included in the Code under Title XX, De divini verbi 
praedicatione. 


59 Cf. Coronata, op. cit., II, n. 914. 
60 Cf. Wernz-Vidal, op. cit., IV, n. 633. 


61 Coronata, loc. cit. 
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office in the broad sense, depending on legitimate superiors 
for its exercise.” 

Obviously, no one can receive commission to a task for 
which he is iuridice inhabilis; on the other hand, official ca- 
nonical mission is required for all magisterial offices or func- 
tions recognized by the law. It remains to discuss the exclu- 
sion of laymen from the strict office of preaching in churches, 
while delineating the nature of their service as catechists and 
as teachers in Catholic schools, or as duly recognized teachers 
of religion in public schools. 


b) Prohibition against lay preaching in church 


The second paragraph of canon 1342 states simply that all 
laymen, even religious, are forbidden to preach in church. 
Gasparri’s edition of the Code lists several historical sources 
for this canon, all of which have been presented briefly in Sec- 
tion I of this article.® 

It must be noted that the canon in question falls in the sec- 
tion De Concionibus, and that concio properly understood 
signifies a sermon or allocution given ex professo before the 
multitude or community assembled for this purpose, and de- 
livered by a priest, deacon or lesser cleric to confirm and 
arouse the faith of the Christian hearers.** As distinct from 
mere catechetical instruction, a sermon rather implies a dis- 
course of a more solemn and elegant form with an exhortation 
of the listeners to lead a better Christian life. It is such a 
discourse, whether as a familiar exhortation or homily, or as 
a solemn discourse or panegyric, which, when delivered in 
Church, is forbidden to laymen. 


62 Can. 145, §1; Coronata, ibidem, footnote 8. 


83 Codex Iuris Canonici, Pii X Pontificis Mazximi Iussu Digestus Benedicti 
Papae XV Auctoritate Promulgatus, Praefatione Fontium Annotatione et 
Indice Analytico-Alphabetico ab E.mo Petro Card. Gasparni Auctus (Romae: 
Typis Polyglottis Vaticanis, 1917), footnotes to canon 1342. 


64 Coronata, op. cit., II, n. 919. 
85 Beste, op. cit., p. 669. 
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Authors, however, remark that this severe prohibition, 
while it applies also to public oratories, is less forceful in the 
case of semi-public or domestic oratories.°® Hence, “ church ” 
is to be understood formally, as a sacred place open to all the 
faithful for the public worship of God. If the Church, with 
permission of the ordinary, is used for some other decent and 
non-profane purpose, such as a Catholic congress or conven- 
tion, it would be permissible for laymen to deliver discourses 
in the sacred edifice, since such discourses could not strictly 
be called sermons. In like manner, it is permitted to laymen 
to teach catechism in the Church, although they must never 
use the pulpit reserved for formal sermons.*® While women 
are certainly not allowed to preach in Church, they too may 
be permitted to give catechetical instruction, even in the 
church itself. : 

Although the primary duty of preaching remains with 
clerics under the authority of the Pope and the bishops, there 
seems to be no provision against religious discourses of vari- 
ous kinds given by laymen outside of churches, provided al- 
ways the approval of legitimate authority is not wanting. 
The modern insistence on the “lay apostolate” involves a 
large measure of public explanation of the faith and of ex- 
hortation by laymen to laymen for the conduct of the Chris- 
tian apostolate. Such public discourse is always open to lay- 
men who are in accord with the wishes of the local ordinary 
in the matter. Even participation in the conduct of retreats 
or similar spiritual exercises, as well as the public exposition 
of the faith by groups such as the Catholic Evidence Guild, is 
allowed to laymen. While the canonical “ mission” is no less 
necessary in such cases, it may be granted generally through 
a delegated authority who becomes responsible for determin- 


66 Beste, op. cit., p. 671. 
67 Coronata, op. cit., II, n. 926; canons 1161, 1188. 


68 Coronata, op. cit., II, n. 926; Claeys Bouuaert-Simenon, Manuale Iuris 
Canonict, 3 vols., 4. ed. (Wetteren: DeMeester, 1934), III, n. 147. 
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ing the necessary qualifications in lay candidates for such 
magisterial functions.” 

Recent encyclicals of the Popes have encouraged mutual in- 
struction of one another by laymen in the organized aposto- 
late. This demands various forms of talks, speeches, confer- 
ences, discourses, discussions and exhortations by laymen in 
public. These forms of teaching, although not new in the 
Church, have undergone renewed emphasis, but equal insist- 
ence has always been placed on the need for at least a general 
hierarchical “mandate” in order that laymen might legiti- 
mately assume such teaching responsibilities in the Church. 


c) The function of lay catechists 


In canon 1331, § 1, pastors are urged to foster the religious 
instruction of youth in the parish by calling into service 
worthy lay people, particularly those who belong to the con- 
fraternities of Christian doctrine. Canon 711, § 2, wishes all 
ordinaries to see to it that such confraternities be erected in 
every parish, and recent Popes have urged the establishment 
of special schools for the training of lay catechists and 
teachers of religion.” Especially in places where the scarcity 
of priests makes it impossible for priests themselves to teach 
Christian doctrine sufficiently, suitable catechists of both 
sexes should be provided to aid the pastors by teaching cate- 
chism in the parochial or public schools and even in remote 
parts of the parish. Primary consideration should go to those 
enrolled in Catholic Action groups.” 


69 Thus, the Catholic Evidence Guild, devoted professedly to “street- 
preaching ”, demands of its lay members a close study of and examination in 
the matter to be publicly expounded; upon successful proof of ability, the 
laymen are officially commissioned by the ordinary or his delegate to publicly 
present that portion or portions of Catholic doctrine in which they have been 
deemed sufficiently proficient. Likewise, the numerous courses of formation 
for the lay apostolate, in vogue today, are given largely by laymen and in- 
volve both doctrinal and moral discoursing for which ecclesiastical authoriza- 
tion or some form of “canonical mission” is required. 


70 Pius XI, Motu propr., 29 iun. 1923—AAS, XV (1923), 327; ep. S. C. C., 
1 aug. 1924—AAS, XVI (1924), 3832; Decretum 8. C. C., 12 ian. 1935—AAS, 
XXVII (1935), 145. 


71 Locis citatis. 
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Catechetical instruction in which laymen may participate 
is distinct from preaching in the strict sense, and may be de- 
fined as the simple teaching of the principal articles of faith, 
the moral precepts and the means of salvation, presented in 
an accommodated and clear manner on specified days to 
younger children and to uninstructed adults or on Sundays 
and feasts to more advanced children and to the entire con- 
gregation. Private instruction in the faith, while highly laud- 
able and profitable, needs no particular permission or super- 
vision, except in cases where error or abuse has been detected. 
On the other hand Catholic laymen are not allowed to or- 
ganize or direct group instruction or catechetical schools with- 
out the permission and guidance of the local ordinary or other 
superior delegated by him, such as the pastor of the parish. 

This form of lay cooperation constitutes a powerful aid to 
the Church, and must be encouraged; it highly enhances the 
ability of laymen to be of assistance in the exercise of one of 
the most effective and most apostolic of the forms of ecclesi- 
astical jurisdiction. The layman becomes a channel of doc- 
trine and truth, the mouthpiece of the teaching authority in 
the Church. He represents the hierarchy in the very vital 
function of teaching, thus cooperating closely and fruitfully 
with the hierarchical apostolate and extending the labors of 
bishops and pastors. 

The lay catechist, however, of whatever category or com- 
petence, is always an assistant, a cooperator, and hence wields 
no authority in matters of doctrine or of discipline, except in 
such collaborative, obediential capacity necessary for the 
satisfactory working of any power. Although laymen may ac- 
tually become directors of catechetical schools and even of 
training centers for catechists, their function is entirely de- 
pendent upon a mission or commission from a legitimate au- 
thority, and all action must be carried out under the specific 
directives of the Holy See, the local ordinary or their dele- 


gates. 
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Laymen can never hold the office of teaching as such, or 
bear the fundamental responsibility for magisterial activity. 
The offices of teaching (like all other offices in the strict 
sense) can be held only by clerics. But the munus or task or 
function of teaching (an office in the broad sense) is certainly 
available to laymen and should be commited to them in cer- 
tain cases. 

The exact form of the “mission” to be given to laymen 
does not appear in the Code. Certainly it is not a canonical 
mission in the strict sense since this applies only to clerics 
who receive jurisdiction properly so called. Laymen only co- 
operate with the exercise of the power of jurisdiction by as- 
sisting in the performance of some of its acts which do not in- 
volve the possession of the power itself. More exactly, then, 
their “commission ” for such cooperation may be termed a 
“mandate”, an “ assignment ” to a given function by proper 
authority. Such a function has no true stability and carries 
no real discretionary power, hence, the mandate confers no 
authority but is simply an “ appointment ” or “ selection ” of 
a worthy layman for a specific activity or task. It need not 
be formal or written, but should be in some manner clear and 
certain, since without it the layman may not act at all. It 
would seem amply sufficient if a noted record were kept of the 
mandate or assignment, as, for instance, if a certain layman 
were listed in some book or record as being a catechist or 
teacher in the parish (or school, or diocese).™ 


3. THE FUNCTION OF TEACHING 


Since the Church enjoys the independent and supreme right 
of teaching the Catholic faith, it follows that it can determine 
also who will be permitted to perform the function of teach- 
ing, and supervise the teaching of religion by all persons (a 
fortiori by laymen). Laymen are allowed and even urged to 
assume the task, particularly where priests are lacking or not 
permitted to fulfill their teaching function.’ 


72 Cf. Coronata, op. cit., IT, n. 926. 
73 Canons 1322, §2; 1381. 
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In analysing the function of lay teachers in relation to the 
Catholic faith, four considerations emerge: 1) the lay teacher 
of religion in Catholic schools; 2) the lay teacher of religion 
in non-Catholic schools; 3) the lay teacher of mixed or of 
secular subjects in Catholic schools and 4) the lay teacher of 
mixed or secular subjects in public or secular schools. Teach- 
ers in the last category can in no apparent manner be said to 
cooperate with the exercise of ecclesiastical magisterial juris- 
diction, since the subjects involved are beyond the scope of 
direct ecclesiastical power. Hence, the present discussion 
shall be restricted to teachers in the first three groups; since, 
however, the same rules apply to all teachers of religion, these 
last shall be treated together.” 


a) The lay teacher of religion in schools 


Although the Code intends that priests noted for zeal and 
doctrine manage the presentation of Catholic doctrine in sec- 
ondary and advanced schools, no specific designation of the 
type of religion instructor is indicated for the elementary 
schools.*? Hence, there seems to be no canonical provision 
against lay teachers of religion in the elementary schools, and 
it is even conceivable that religious instruction of adolescents 
and young people in the higher levels of education be com- 
mitted to laymen. 

This form of instruction must not be confused with “ cate- 
chization ” properly so called, which has no direct relation to 
any determined school, but looks rather to the church and the 
parish in general as its field. Religious teaching in schools in- 
volves a more thorough presentation and explanation of 
Catholic dogmas and the moral code, while catechetical in- 
struction concerns mostly the fundamental doctrines and 
principal commandments of God and of the Church. 

If lay teachers are chosen for the task of giving religious in- 
struction to children in Catholic schools, they should be, like 
ordinary catechists, exemplary Catholics and imbued with a 


74 Cf, canon 1372, §1 for the norms governing teachers; also canon 1381, § 2. 
75 Cf, canon 1373. 
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deep sense of religion.”® It is net at all uncommon to find 
such teachers of religion particularly in schools where lack of 
priests or religious makes it imperative to employ the services 
of lay instructors in all branehes of study. Under such cir- 
cumstances lay teachers, along with their regular course of in- 
structions, include the customary particular discipline of reli- 
gion. Although it is preferable that this specific responsibility 
be committed to priests or to religious, it is a canonically ac- 
ceptable (and certainly widespread) practice to allow the lay 
teachers themselves to present religious instruction in con- 
junction with other secular or mixed subjects.” While not 
strictly required by common law, the Church often demands 
the profession of faith from such teachers, who, along with 
the secular course of studies, also dispense religious doctrine, 
thus certifying the integrity of their faith and the security of 
their doctrine.” 

Certainly the lay teacher of religion in the above mentioned 
cases depends entirely on ecclesiastical authority for appoint- 
ment and supervision. This form of religious teaching fulfills 
a very important function in the magisterial activity of the 
Church, and hence is subject to the hierarchy which holds and 
exercises the power of the magistertum. While not an office 
in the strict sense, lay teaching of religion is cooperation with 
the hierarchical office of teaching and ean be called a munus 
or office in the broad sense.” 

No layman, then, can assume the function of giving reli- 
gious instruction in any school, whether Catholic or non- 
Catholic, unless appointed by the local ordinary or by an au- 
thority recognized by him. It is the duty and right of the 
ordinary to supervise all teaching of religion and to approve 


76 Canon 1333, § 1. 


“7 Wernz-Vidal remark that ordinarily such teachers are chosen from among 
those who hold ecclesiastical offices or special canonical missions from the 
bishop—op. cit., IV, n. 672. 


78 Loc. cit. 


79 Cf. Coronata, op. cit., II, n. 948. 
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the instructors. He likewise has the right to remove instruc- 


tors of religion for the sake of good morals or of religion it- 
self.®° 


b) The lay teacher of other subjects in Catholic schools 
(1) In ordinary schools 


While the Church’s teaching authority regards primarily 
the ex professo teaching of religion, its jurisdiction extends to 
all academic subjects which in some way or other involve re- 
ligion or morals. It is very common to engage laymen for 
teaching purposes in Catholic schools where clerical or reli- 
gious teachers are lacking. In such cases, although the Code 
does not treat the point precisely, it seems that lay teachers 
may not be employed without the permission of the ordinary 
or other proper authority. 

The primary reason for this conclusion is that lay teachers 
are part of the entire Catholic school system, which depends 
completely on ecclesiastical authority for its existence and 
control. Likewise, many subjects are of such nature that 
they cannot be treated, at least not thoroughly, without con- 
stant relation to religion and morals (e.g., history, sociology, 
medicine, ete.). Therefore these branches come more or less 
directly under the supervisory power of the ecclesiastical 
magisterium, and teachers in these fields are subject to super- 
vision under the same power. i 

Although the teaching of the profane and mixed subjects 
does not approach as closely as that of religion itself to the 
nature of an ecclesiastical office, still, as part of the complex 


80 Canon 1381. The Church’s right to give religious education does not 
extend only to the ability to request the doctrinal formation of youth in 
state or private schools; it implies the right to demand in strict law that 
children be instructed and that proper teachers be selected. Nevertheless the 
Church has on occasion allowed civil governments the appointment of teachers 
of religion for state schools, provided the persons selected were not objec- 
tionable to local ordinaries (cf. e.g., Concordatum Bavariense (1924-1925), 
art. 3). The Italian Concordat specifically provided for auxiliary lay teachers 
of religion, who needed a certificate of approval from the ordinary—C on- 
cordatum Italicum, art. 36. 
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fabric of education these courses are in need of constant ob- 
servation and supervision by competent authority. It is not 
equally clear that there is the need for a positive mandate or 
definite assignment to teaching tasks in such matters, nor 
does the Code demand approbation by the Church of these 
teachers. However, since no subjects are treated purely ab- 
stractly but always in some relation to life and hence to reli- 
gion the Church does reserve the right of vigilance in all fields 
of education in any kind of school, Catholic or otherwise, and 
the right of demanding the removal of professors who teach 
anything contrary to faith or morals.** 

(2) In Pontifical faculties 

All the provisions mentioned above in respect to lay teach- 
ers of religion or other subjects in Catholic schools apply with 
equal force to lay professors in Pontifical universities, perhaps 
with even greater force, since university professors often deal 
more proximately with matters of philosophy, psychology, 
medicine, art, etc., which bear closely upon questions of faith 
or morals. One further stipulation binds lay professors in 
Pontifical universities: at the beginning of each scholastic 
year, or at least at the inception of their work on the faculty, 
they are bound to make the profession of faith before the 
rector of the university or his delegate.” 

The Code makes no distinction of the various types of pro- 
fessors in a Pontifical university, insisting that all without ex- 
ception take the prescribed oath. Although laymen more fre- 
quently hold professorial posts in the departments of arts and 
sciences or in the faculties of law, medicine and other secular 
or mixed fields, it is not uncommon that they teach in the 
school of philosophy or even of canon law. Nevertheless, 
their cooperation with the teaching authority of the Church, 
however proximate it become, remains purely “ ministerial ” 


81 Canon 1381, §3; Cf. Coronata, op. cit., II, n. 948. 


82 Canon 1406, 8°; it is interesting to note that a layman may not validly 
administer the profession—canon 1407. 
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and never assumes the nature of an office or of an official 
wielding of magisterial authority.®* . 


4. THE ESTABLISHMENT AND CONDUCT OF CATHOLIC SCHOOLS 


One of the most important instruments for the exercise of 
magisterial jurisdiction is the establishment of Catholic 
schools, not solely for the teaching of religion, but for instruc- 
tion in the secular branches of learning as well. Catholic edu- 
cation intends the presentation of a religious humanism, a 
Christian fabric of living based on the tenets of the true faith 
and impregnated with the moral code set down by Christ and 
entrusted to His Church. Hence the Church has always jeal- 
ously reserved the right to approve and supervise the estab- 
lishment and conduct of the Catholic school, since both these 
latter elements involve immediate and constant exercise of 
the power of jurisdiction, whether regiminal or magisterial. 

While the faithful are encouraged by canon law to take a 
deep interest in the founding and management of all Catholic 
schools,** laymen should not establish any Catholic school or 
center of learning of whatever rank without the consultation 
and supervision of the hierarchy.* Without this funda- 
mental provision, a school could hardly be called a Catholic 
institution, since no mcral body, such as a school, can be es- 
tablished in the Church except by provision of law or by spe- 
cial concession of a competent superior given by formal de- 
cree.®® ' 


83 While canon 1360 demands priests of definite qualifications for all teach- 
ing positions in seminaries, it seems this insistence would extend rather to the 
basic branches of study required by the Code (cf. canon 1364); some of the 
more profane or secular studies, such as physics, music, etc., might be under 
the direction of competent laymen. 


84 Canons 1379, § 3, 1372. 


85 This holds prima rei facie for Catholic universities; canon 1376. 


86 Canon 100, §1. Besides, only moral bodies in the Church can hold and 
administer ecclesiastical property (1497, § 1), although every such moral body 
follows its own particular statutes as well as the norms of the common law. 
Cf. Wernz-Vidal, op. cit., IV, n. 679. 
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Canon 1379 expressly declares that where elementary or 
secondary Catholic schools are lacking, they should be estab- 
lished by the local ordinaries. Although the Code also desires 
the establishment of national or regional Catholic universities 
where necessary, it does not declare under what precise au- 
thority the institution is to be conducted; the foundation, 
however, is reserved to the Holy See.* 

It is quite possible, then, that laymen, with proper regard 
for ecclesiastical authority, might actually institute, staff and 
manage schools which would be Catholic in the fullest sense. 
Unless specifically exempt, however, these schools would be 
subject to control by the ordinary in matters concerning reli- 
gion or morals and in the selection of instructors and books 
for the specific courses in religion.*® Moreover, the law does 
not forbid the establishment of purely private or domestic 
schools by laymen apart from ecclesiastical authorization; 
nevertheless, such schools when conducted by Catholies or for 
Catholics still remain subject to the vigilance of the ordinary 
as stated above for Catholic schools.*® 

In conclusion, it must be noted that all the provisions dis- 
cussed above in connected with lay teachers apply as well to 
schools conducted by laymen. 


SUPPLEMENTARY NOTE I 
COOPERATION THROUGH THE PRESS 


The printing and dissemination of books and periodicals 
constitute one of the more important means of exercising the 
magisterial or teaching power of the Church. Laymen co- 
operate with this particular exercise of ecclesiastical power in 
many ways, such as writing, editing, publishing and distrib- 
uting literature of various kinds. However, canonical pro- 


87 Cf. canons 1376, § 1; 1379, § 1. 


88 Canons 1382, 1381, §3. The ordinary exercises his vigilance particularly 
by the conduct of official visitation in all matters concerning religious and 
moral instruction—canon 1382. 


89 Canons 1382, 1381; cf. Coronata, op. cit., II, n. 950. Wernz-Vidal state 
that the Church has always granted the faithful great freedom in the establish- 
ment of schools destined for Catholic youth—op. cit., IV, n. 679. 


LAY COOPERATION WITH THE MAGISTERIUM 297 


visions for activity in this field apply generally to clergy and 
laity alike and have been amply treated in works dedicated to 
the specific question at hand. Hence, while recognizing the 
value of lay contribution to the Catholic press, we deem that 
canonical treatment of their part in this form of “ apostolate ” 
amply covered by the principles already discussed. It might 
be well simply to note that laymen: 

1) Within the law, may publish, write, edit or distribute 
literature whether sacred or secular; canon 1386, § 2 expressly 
demands that they ask permission of the ordinary when writ- 
ing in periodicals which attack the Catholic religion or moral 
code (cf. canons 1398, 1386) ; 

2) may not act as ecclesiastical censors of books (canon 
1398, § 3); 

3) must submit to previous censorship only in matters 
mentioned in canon 1385. 


SUPPLEMENTARY Norte II 
COOPERATION IN FOUNDING INSTITUTES 


While the Church vindicates the right to establish all forms 
of institutes for whatever pious purpose, this must not be in- 
terpreted as the assertion of an exclusive competency in this 
field. The Church may well leave the foundation and man- 
agement of many institutes to laymen, as long as the insti- 
tutes be formed according to Catholic principles and directed 
towards the ends and standards sought by the Church. The 
Church itself need not control directly all phases of social, 
charitable, civic educational or political life, as laymen exer- 
cise their greatest competence in founding institutes to satisfy 
the Christian and humanistic demands in these categories of 
public life. While not actually founding and directing such 

establishments, the Church will always maintain an inter- 
ested vigilance in order that its ends be not frustrated or its 
members alienated by false principles or means of action. 
Thus, the Church’s right regarding institutes is soundly vindi- 
cated, while respect is shown the liberty of action of its 
members. 
ALEXANDER QO. SIGUR 
LAFAYETTE, LOUISIANA 


Cases and Studies 


CHURCH LEGISLATION ON THE READING OF 
PERIODICALS AND PAPERS IN THE 
MAJOR SEMINARY LIBRARY * 


In this historical survey on Church legislation about the reading 
of papers and periodicals in the major seminary library, no interest 
is taken in any matter which definitely falls under the surveillance 
of the Roman Index. Too frequently, statements have been made 
that the Church forbids any newspapers or periodicals in the major 
seminary. To track down these statements, to declare the truth at 
hand, and to show the intelligent moderation of the Church in this 
matter are motives comprising the purpose of this paper. 

Already in the sixteenth century, a particular place in the semi- 
nary was set aside for a library. In the seventeenth century, the 
Bishop of Padua endowed his seminary with a private printing 
press, which was still active in 1934.2 And from the seventeenth 
century until the beginning of the twentieth, when Italy entered 
into one of a series of religious and socialistic periods mixed with 
political problems, there seems to have been no difficulty about the 
function of a periodical collection in a seminary library. Perhaps 
the number and quality of newspapers and periodicals was not suf- 
ficient to warrant any disturbing concern during that span of time. 

But European conditions began to add to the picture. In July, 
1900, King Humbert was assassinated by an anarchist. France 
was agitated by the Dreyfus Case and the laws against religious 


* Paper read April 8, 1953, at the Seminary Librarians’ Conference of the 
Catholic Library Association Convention in Columbus, Ohio, by Edmund L. 


Binsfeld, C.PP.S., M.S. in LS., Librarian of St. Charles Seminary Library, 
Carthagena, Ohio. 


1Carolus Borromaeus, Jnstitutiones ad universum seminarii regimen per- 
tinentes (Mediolani, 1884), Par. II, Cap. 9: “ Certus constituatur in seminario 
bibliothecae locus, ubi volumina librique omnes asserventur.” 


2 Edward Bullough in preface to Essays in History by Pius XI (London: 
Burns Oates & Washbourne, 1934), p. xiv. 
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congregations. Austria was troubled by the increasing demands 
of the oppressed nationalities. Terroristic assaults, mass agitation, 
and workers’ strikes—then considered as quite revolutionary—were 
being repeated in industry and threatened agriculture. And Italian 
troubles of the early twentieth century were a prime factor in the 
Church’s legislation in regard to seminarians’ use of papers and 


magazines. Don Luigi Sturzo summarizes the story of this move- 
ment: 


The Christian Democrats of Italy . . . aspired, in fact, to become a political 
party. What in the time of Leo XIII was immature, became mature eighteen 
years later. From then on many misunderstandings were cleared up and 
practical activity was useful for the acquisition of political experience not 
possessed before. To be sure, Catholic Action of the nineteenth century had 
assumed a semipolitical character in the struggle against Liberalism. But 
when Socialism affirmed itself in political and paraliamentary life, Catholics 
and Liberals of conservative tendency united to oppose the so-called ‘social 
revolution.’ Therefore, Christian Democrats opposed a conservative policy 
which was unwilling to face the workers’ demands. Their inexperience led 
them to uphold their policy in the name of the Church.3 


With January 1901, there appeared Leo XIII’s encyclical, called 
from its first words, “ Graves de communi”. While consenting 
that Catholic associations should bear the title of Christian Democ- 
racy, the Pope warned that they should have no political signifi- 
cance. 


Thus under the auspices of the Church, united action of Catholics was se- 
cured as well as wise discrimination exercised in the distribution of help for 
the poor who are often as badly dealt with by chicanery and exploitation of 
their necessities, as they are oppressed by indigence and toil. These schemes 
of popular benevolence were, at first, distinguishd by no particular appellation. 
The name of Christian Socialism with its derivatives which was adopted by 
some was very properly allowed to fall into disuse. Afterwards some asked 
to have it called The Popular Christian Movement. In the countries most 
concerned with this matter, there are some who are known as Christian So- 
cialists. Elsewhere the movement is described as Christian Democracy, and 
its partisans Christian Democrats, in contradistinction to those who are 
designated as Socialists, and whose system is known as Social Democracy. 

~Not much exception is taken to the former, #.e., Christian Socialism, but many 
excellent men find the term Christian Democracy objectionable. They hold 
it to be very ambiguous and for this reason open to two objections. It seems 
by implication to covertly favor popular government, and to disparage other 


3Don Luigi Sturzo, Nationalism and Internationalism (New York: Roy 
Publishers, 1946), p. 109. 
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methods of political administration. Secondly, it appears to belittle religion 
by restricting its scope to the care of the poor, as if the other sections of 
society were not of its concern. More than that, under the shadow of its 
name, there might easily lurk a design to attack all legitimate power either 
civil or sacred. Wherefore, since this discussion is now so widespread, so 
exaggerated and so bitter, the consciousness of duty warns Us to put a check 
on this controversy and to define what Catholics are to think on this matter. 
We also propose to describe how the movement may extend its scope and 
be made more useful to the commonwealth.4 


Finally Leo XIII declares: 


It matters very little whether it goes under the name of “The Popular 
Christian Movement,” or “ Christian Democracy,” if the instructions that have 
been given by Us be fully carried out with the submission that is due. But 
it is of the greatest importance that Catholics should be one in mind, will, 
and action in a matter of such great moment. And it is also of importance 
that the influence of these undertakings should be extended by the multipli- 
cation of men and means devoted to the same object.® 


The encyclical, however, was not understood in the same way by 
all those who called themselves Christian Democrats. There were 
some, especially younger members impelled by excess of zeal or by 
semi-Socialist tendencies, who interpreted the letter in their own 
fashion, making it say what it did not. Pope Leo XIII, interested 
as he was in youth, was sadly displeased by such actions. In order, 
then, to stem further misinterpretation, the Pope arranged, through 
the Congregation of Extraordinary Ecclesiastical Affairs, for the 
publication on January 27, 1902, of an instruction on Christian 
popular action or Christian Democracy in Italy. This instruction 
signed by Cardinal Rampolla was intended “ to remove any motive 
of misunderstanding and dissension among Italian Catholics” and 
‘at the same time to reply to various queries that have been sub- 
mitted to the Holy See from various quarters.” ® 


One section of this January, 1902, document dealt with party 
publications: 


4The Great Encyclical Letters of Pope Leo XIII, trans. from approved 


sources with preface by John J. Wynne, 3d. (New York: Benzi 
1903), p. 481. : Benziger Bros., 


5 Ibid., p. 489. 


6 Eduardo Soderini, The Pontificate of Leo XIII, trans. by Barabaza Barclay 
Carter (London: Burns Oates & Washbourne, 1934), Vol. I, 216-217. 
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Christian Democratic journals can also give news and pass judgment 
on political facts and opinion, but without claiming. to speak in the name of 
the Church, nor to impose their own opinions in matters open to free dis- 
cussion, as if those who thought otherwise could not be since Catholics.7 


Because of the harmful tendencies of these journals, one of the 
above-mentioned difficulties was whether or not such magazines 
and papers should be permitted in Catholic seminaries, colleges, 
and universities. Paragraph VI of this Instruction contains the 
answer: 


No newspaper, even though Catholic and of popular Christian action, may 
be introduced in the Seminaries, Colleges and in the schools dependent upon 
ecclesiastical authority, without the express permission of immediate superiors, 
who must first have, absolutely, the authorization of their own Bishops for 
each newspaper and review. In general, it is not becoming that the time 
destined for ecclesiastical formation and for study be employed in reading 
newspapers, principally those which require in the reader special guarantees 
of wisdom and of real Christian piety. Bear this norm in mind and see that 
it is observed even by the Superiors of Religious Orders and Congregations 
in their respective households.8 


To strip this quotation to a mere skeleton of prohibition against 
all “ newspapers, even though written by Catholics,” is doing an 
injustice to students, journalists, and the Church. The regulation 
centered around a political situation at a particular period—The 
Christian Democratic movement in Italy—at the beginning of the 
twentieth century. To state in 1937 that this Instruction of 1902 


7 Ibid., p. 217. 


8 Sacra Congregazione degli Affari Ecclesiastici Straordinari, “Istruzione 
sull’Azione popolare cristiana o democratico-cristiana in Italia,” (Roma, 27 
gennaio, 1902) Acta Sanctae Sedis (cited ASS), XXXIV (1901-1902), 405: 
“VI. Nessun giornale, benché cattolico e d’azione popolare cristiana, pud 
esser introdotto nei Seminari, Collegi o nelle scuole dipendenti dall’Autorita 
ecclesiastica, senza l’espressa licenza dei superiori immediati; i quali dovranno 
assolutamente avere prima l’autorizzazione del proprio Vescovo per 1 singoli 
giornali e reviste. Ed in generale non conviene, che il tempo destinato alla 
formazione ecclesiastica ed allo studio sia impiegato a leggere i giornali, prin- 
_cipalmente quelli che richiedono nei lettori garanzie speciali di esperienza 
e vero spirito di pietd cristiana. Queste norme abbiano presenti e le facciano 
osservare anche i Superiori di Ordini e Congregazioni religiose nelle loro 
respettive famiglie.” Also in Leonis XIII Pontificis Maximi Acta (Romae: 
Typographia Vaticana, 1881-1903), XXII, p. 16, hereafter cited as Leonis 
XIII, Acta. And in Collectanea 8. Congregationis de Propaganda Fide..., 
2 vols. (Romae: 1907), II, pp. 496-497, hereafter cited as PF’ Collect. 
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declares that “ Newspapers, even though written by Catholics, are 
to be excluded from a seminary library, except they be permitted 
by the Superior, and they will permit it only with the consent of 
the Ordinary,” as did Father Charles Murphy in his talk on the 
seminary library before the Seminary Conference of the National 
Catholic Educational Association is obviously a misquotation with- 
out warrant.2 Father Murphy, however, translated literally the 
passage as given in Latin by Micheletti who substituted an ellipsis 
for the qualifying phrase which denotes papers of a political na- 
ture, namely those “ of popular Christian action.” 7° 

It was to this same Instruction that Pope Leo XIII referred in 
his encyclical letter to the Bishops of Italy on December 8, 1902: 


We wish, therefore, that the faithful observance of the norms contained 
in another more recent document be insisted upon, in a special way that 
concerning reading matter, or anything which might in any way be for the 
young an occasion to take part in any outside activity whatsoever. Thus, 
Seminary students profiting by this precious period of time, and with the 
greatest tranquillity of soul, will be in a position to approach those studies 
which will prepare them for the duties of the priesthood, in a particular way 
for the ministry of preaching and of the confessional. Bear in mind how 
grave is the responsibility of those priests who, when Christians so need them, 
neglect to lend their services in the exercise of those sacred ministries, as 
well as of those who fail to bring to their office an enlightened performance 
of their duties. Indeed both correspond badly to their own vocation in a 
matter which is so important for the salvation of souls.1! 


8 Charles B. Murphy, “The Seminary Library,” National Catholic Edu- 
cational Association Bulletin, XXXIV (August, 1937), 487. 


10 A. M. Micheletti, Constitutiones Seminariorum Clericalium (Turin: 
Marietti, 1919), p. 84, article 115. 


11Leo XIII, ep. encycl. Fin dal principio (8 dec. 1902): “ Vogliamo del 
pari che s’insista sulla fedele osservanza delle norme contenute in altro pit 
recente documento, in ispecial modo per quanto concerne le letture od altro 
che potesse dare occasione ai giovani di prender parte comecchessia ad 
agitazioni esterne. Cosi gli alunni dei Seminari, facendo tesoro di un tempo 
prezioso e colla massima tranquillité degl animi, potranno raccogliersi tutti 
intorno a quegli studi che li rendano maturi ai grandi doveri del sacerdozio, 
singolarmente al ministero della predicazione e delle confessioni. Ben si 
refletta, quanto grave sia la responsibilité di quei sacerdoti che, in tanto bisogno 
del popolo cristiano, trascurano di prestar l’opera propria nell’esercizio di 
questi sacri ministeri; e di coloro altresi che non vi portano una illuminata 
operosita; sia gli uni come gli altri mal corrispondono all propria vorazione in 
cosa che troppo importa alla salute delle anime.” ASS, XX XV (1902-1903), 261. 
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Not the only problem child for the Catholic Church in Italy dur- 
ing the early years of the present century wa’ the Christian Demo- 
cratic movement; soon there was another. About 1905 and 1906, 
the tendency to innovation which troubled the Italian dioceses and 
especially the ranks of the younger clergy was taxed with modern- 
ism. At Christmas, 1905, the bishops of the ecclesiastical provinces 
of Turin and Vercelli in a circular letter uttered grave warnings 
against what they called “ Modernism among the clergy.” A full 
definition of modernism would be rather difficult. Perhaps Ver- 
meersch’s summary remains the best when he says that it was a 
tendency to adapt Catholicism to the intellectual, moral, and so- 
cial needs of the day.?? 

Many papal decrees and documents were issued against modern- 
ism. Among them was an early letter of Pope Pius X directed to 
the Archbishops and Bishops of Italy on the state of the Italian 
clergy, published on July 28, 1906. Because his attention was 
called to the “ spirit of insubordination and independence displayed 
here and there amidst the clergy,’ and because of the number who 
as seminarians or as young clerics signed themselves with the Na- 
tional Democratic League, Pius had to urge: 


An English translation, “ Encyclical letter of His Holiness Pope Leo XIII 
to the Bishops of Italy,” tr. by J. F. H., can be found in the Irish Ecclesias- 
tical Record, ser. 4, XIII (January, 1903), 81. A very free translation of this 
encyclical, barely treating this passage, is given in the Catholic Mind, I, no. 3 
(February 9, 1903), 23-33. The translation “Encyclical letter of our Holy 
Father Leo XIII to the Bishops of Italy” which appeared in the American 
Ecclesiastical Review, XXVIII (March, 1903), 323-330, omits the passage in 
question. The author of the translation “Encyclical letter of His Holiness 
Leo XIII by Divine Providence Pope. To the Bishops of Italy,” published 
in the American Catholic Quarterly Review, XXVIII (April, 1903), 388, 
translates “letture” as “lettore”’ which means lectures. 

Since this encyclical was not written in Latin, references to the pertinent 
passages in the Italian can be found in Leonts XIII, Acta, XXII, 252-253; La 
Civilta Cattolica, ser. 18, VIII (11 dicembre 1902), 646; PF Collect., II, 436; 
in Codicis Iuris Canonici Fontes (cura Emi Petri Card. Gasparri editi, 9 vols., 
Romae [postea Civitate Vaticana]: Typis Polyglottis Vaticanis, 1923-39 

~[Vols. VII-IX, ed. cura et studio Emi Iustiniani Card. Serédi]), III, 595, 
hereafter cited as Fontes; and in S. C. de Seminariis, Hnchiridion Clericorum 
...(Romae: Typis Polyglottis Vaticanis, 1938), no. 700. 


12 A. Vermeersch, “ Modernism,” The Catholic Encyclopedia, X. 
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Let the Bishops, then, exercise the most scrupulous vigilance over the 
masters in their doctrine, recalling to a sense of duty those who run after 
certain dangerous novelties and removing, without any regard, from the office 
of teaching all who do not profit by the warnings received. Frequentation of 
the universities is not to be permitted to young clerics except for very grave 
reasons and with the greatest precautions on the part of the Bishops. Semin- 
ary students are to be absolutely forbidden to take part in any way in outside 
agitations, and we accordingly prohibit them from reading papers and 
periodicals except, in the case of the latter, some of sound principles that the 
Bishop may deem suitable for study by the students.13 


This quotation clarifies the context of His Holiness’s statement 
concerning the reading of newspapers and periodicals by seminar- 
ians. He is treating expressly of those publications of Italian po- 
litical significance and those affected by the novelties and errors of 
modernist forerunners. It seems obvious that not all periodicals 
and papers without question are proscribed, but only those with 
dangerous tendencies. The Sovereign Pontiff does not want semi- 
narians to be connected, under whatsoever plea, with public move- 
ments that create agitation; and hence he goes so far as to forbid 
the introduction into the seminary of newspapers and popular peri- 
odicals, except such as furnish solid food for the mind and aid the 
students in the pursuit of serious studies.1* 

On July 3-4, 1907, Pius X published the decree “ Lamentabili ” 
in which were condemned sixty-five distinct propositions of the 
modernist heresy. A month later, on the 28th of August, 1907, the 
Holy Office issued an injunction “ Recentissimo” with a view to 
remedy the evils of modernism. Among the prescriptions upon the 
Bishops and Superiors of religious orders is the one that requires 


> 

13 Pius X, litt. encycl. Pieni l’animo (28 iulii 1906): “Sia onninamente im- 
pedito che dagli alunni dei Seminari si prenda parte comecchesia ad agitazioni 
esterne; e perciéd interdiciamo loro la lettura di giornali e di periodici, salvo 
per questi ultimi, e per eccezione, qualcuno di sodi principi, stimato dal 
Vescovo opportuno allo studio degli alunni.” ASS, XXXIX (1906), 324. 
Also cf. La Civilté Cattolica, anno 57, III (6 agosto 1906), 388; Ecclesiastical 
Review, XXV (October, 1906), 410; Catholic University Bulletin, XIII (April, 
1907), 323; Fontes, III, 678; Enchiridion Clericorum, no. 790. A Latin 
version is given in Micheletti, Jus Pianum (Turin, 1914), p. 380. The English 
translation used above is from that given in the American Catholic Quarterly 


Review, XXV (October, 1906), 747. Cf. the summary given in The Tablet, 
CVIII (August 4, 1906), 174. 


14“ The Sovereign Pontiff to His Bishops,” The Ecclesiastical Review, 
XXXV (October, 1906), 342. 
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them to forbid, especially for seminarians and clerics generally, 
support of periodicals which favor the condemned errors referred 
to in the syllabus “ Lamentabilt.” 15 Note, that the prohibition is 


directed not to papers and periodicals in general, but to those with 
modernist leanings. 


Realizing that he could not remain silent without betraying the 
deposit of traditional doctrine, Pope Pius X took a firmer stand 
against the increasing spread of modernism by the promulgation of 
an encyclical “ Pascendi” on September 8, 1907. In part III of 


this document under the section on episcopal vigilance over publi- 
cations, His Holiness declares: 


It is also the duty of the Bishops to prevent writings infected with modern- 
ism or favorable to it from being read when they have been published, and 
to hinder their publication when they have not. No book or paper or 
periodical of this kind must ever be permitted to seminarists or university 
students. The injury to them would be equal to that caused by immoral 


reading—nay, it would be greater, for such writings poison Christian life at 
its very fount.16 


15§. Congregatio 8S. R. et U. Inquisitionis, “Instructio quoad clericos neo- 
tericis erroribus infectos” (Rome, 28 aug. 1907). ASS, XL (1907), 728: 
“Necessarium pariter erit interdicere, praesertim Seminariorum alumnis ac 
universim viris ecclesiasticis, ne nomen dent libellis periodicis, quibus neo- 
terici errores sive aperte propugnantur sive latenter insinuantur, neque quid- 
quam in eis publici iuris faciant. A qua regula non deflectant, etsi aliquando 
gravis ratio aliud suadere videatur, nisi de consensu Ordinarii.” Cf. also 
Enchiridion Clericorum, no. 802; Enchiridion de Statibus Perfection, I 
(Romae: Catholic Book Agency, 1949), 271; Ecclesiastical Review, XX XVIII 
(March, 1908), 318. In the same issue of the last named periodical, note 
the English summary under “ Our Analecta ” no. 2, p. 320. 


16 Pius X, litt. encycl. Pascendi dominici gregis (8 sept. 1907): “ Epis- 
coporum pariter officium est modernistarum scripta quaeve modernismum 
olent provehuntque, si in lucem edita ne legantur cavere, si nondum edita 
prohibere ne edantur——Item libri omnes, ephemerides, commentaria quaevis 
huius generis neve adolescentibus in Seminariis neve auditoribus in Univer- 
sitatibus permittantur: non enim minus haec nocitura, quam quae contra 
mores conscripta; immo etiam magis, quod christianae vitae initia vitant.” 
ASS, XL (1907), 648; La Crvilta Cattolica, anno 58, III (18 settembre 1907), 

~747; American Catholic Quarterly Review, XXXII (October, 1907), 701; The 
Tablet, CX (October 12, 1907), 593; Pertodica, IV (1918), 32; Fontes, III, 720; 
Enchiridion Clericorum, no. 813. The English translation above is from 
“The Doctrines of the Modernists” in American Catholic Quarterly Review, 
XXXII (October, 1907), 726-727. Also ef. “The Pope and Modernism ” 
an English translation in the Catholic Mind, V, 402; The Tablet, CX (Sane 
tember 28, 1907), 518. The French version: “Que tous les livres, journaux 
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Once again it is to be observed that the prohibition of papers and 
periodicals herein mentioned treats of those by modernists, and 
those favoring modernism. Hence not each and every publication 
is forbidden. 

Still stronger against the modernist infection of the clergy was 
the motu proprio of Pope Pius X, the motu proprio “ Sacrorum 
Antistitum,” issued on September 1, 1910, in which he exhorts the 
Bishops to exercise special vigilance for the purpose of eliminating 
the dangers of this modern heresy. Among his plans, there is found 
the statement concerning literature which circulates among the 
students of Catholic seminaries and universities. Two things, he 
says, are primarily necessary for clerics: innocence of life joined 
with soundness of doctrine. And since the fight is one with enemies 
who are skillful, whose polished studies are frequently united with 
a knowledge full of wiles, and whose specious and vibrant sentences 
are made up of fine-sounding phrases so as to make it appear that 
they contain something entirely new, we must be all the more 
cautious in regard to them. The Pope continues: 


But since the life of man is circumscribed within such limits that it is 
barely possible for one to learn cursorily something of the immense fund of 
things that are to be known, the thirst for knowledge must be regulated and 
the sentence of Paul be acted upon “not to be more wise than it behooveth 
to be wise, but to be wise unto sobriety.” Hence as clerics are already suffi- 
ciently burdened with the many important studies imposed upon them relat- 
ing to sacred literature, to the points of faith, morals, the science of piety and 
offices known as ascetics, to the history of the Church, canon law and sacred 
eloquence, in order that the students may not waste their time in the pursuit 
of other questions and be distracted from the main objects of their studies, 
we absolutely forbid that any journals or periodicals, however excellent, be 
read by them, binding the consciences of the superiors to take care scrupulously 
that this does not happen.17 


revues de cette nature ne soient pas laissés aux mains des éléves dans les 
Seminaires ou dans les Universités” and the Italian version: “ Qualsivoglia 
libro o giornale o periodico di tal genere non si dovr&é mai permettere o agli 
alunni dei Seminarii o agli uditori delle Universita cattoliche” are given in a 
footnote in the Periodica, IV (1913), 32. The passage is also quoted by 
Pius X in his motu proprio Sacrorum Antistitum, referred to later. 


17 Pius X, motu propr. Sacrorum Antistitum (1 sept. 1910): “Verum, quia 
vita hominis eis est circumscripta limitibus ut ex uberrimo cognoscendarum 
rerum fonte vix detur aliquid summis labiis attingere, discendi quoque tem- 
perandus est ardor et retinenda Pauli sententia: non plus sapere quam opertet 
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As this stands, it seems to be the most positive statement on hand 
for the prohibition of any and all periodicals and papers from a 
seminary library, however excellent they may be. However, the 
period of this writing must not be forgotten, 1910; the circum- 
stances must be remembered: the spread of and fight against 
modernism. 

Less than a month after the motu proprio of Pius X, doubts 
arose regarding the practical application of various points in that 
document. The Sacred Consistorial Congregation in a declaration 
issued on September 25, 1910, interpreted several of these prob- 
lems. One was whether the prohibition of reading periodicals and 
journals applied also to students of religious orders and congrega- 
tions, and the answer was that it did.1§ 

On October 20, 1910, the Secretary of the Consistorial Congrega- 
tion, Cardinal de Lai, answered a letter of the Cardinal Primate of 
Hungary in respect to the same matter. Although published in the 
November tenth issue of the Acta Apostolicae Sedis of that year, 
1910, it did not reach readers of American clerical journals before 
the following January, when it was printed in the Ecclesiastical 
Review. Here is another interpretation of the clause in the motu 


sapere, sed sapere ad sobrietatem. Quare, quum clericis multa iam satis eaque 
gravia sint imposita studia, sive quae pertinent ad sacras litteras, ad Fidei 
capita, ad mores, ad scientiam pietatis et officiorum, quam asceticam vocant, 
sive quae ad historiam Ecclesiae, ad ius canonicum, ad sacram eloquentiam 
referuntur; ne iuvenes aliis quaestionibus consectandis tempus terant et a 
studio praecipuo distrahantur, omnino vetamus diaria quaevis aut commen- 
taria, quantumvis optima, ab iisdem legi, onerata moderatorum conscientia, 
qui ne id accidat religiose non caverint.” Acta Apostolicae Sedis, II (Sep- 
tember 9, 1910), 668; also in Ecclesiastical Review, XLIII (November, 1910), 
577; Fontes, III, 782; Enchiridion Clericorum, no. 836. The English trans- 
lation is taken from “ Motu Proprio of our Holy Father Pope Pius X, estab- 
lishing certain laws for the driving out of the danger of Modernism,” in 
American Catholic Quarterly Review, XXXV (October, 1910), 721-722. 


18S. C. Consist., “ Declarationes circa Motum Proprium Sacrorum Antisti- 
tum,” (25 sept. 1910): “ Dubium IV: An prohibitio alumnis in seminariis et 
ecclesiasticis collegiis facta legendi diaria quaevis et commentaria quantumyis 
optima etiam ad iuvenes regulares in monasteriis et in congregationibus 
studiis operam dantes extendatur? Resp.: Affirmative.” Acta Apostolicae 
Sedis, I (October 10, 1910), 740-741; also cf. Enchiridion Clericorum, nos. 
841 and 845; Fontes, V, 45; Enchiridion de Statibus Perfectionis, I, 305; the 
Ecclesiastical Review, XLIII (December, 1910), 703-704. 
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proprio “ Sacrorum Antistitum ” restricting the introduction of pe- 
riodicals and papers into theological seminaries. 
In the second paragraph of this letter, the Cardinal writes: 


The mind of His Holiness is that there be a strict prohibition against the 
free usage by seminarians of periodicals and commentaries, however excellent, 
dealing with political happenings or daily affairs, or treating of social and 
scientific questions which are still the subject of controversy. This does not 
prevent Seminary superiors or professors, while treating scientific questions, 
from reading to the students or allowing students in their presence to read 
articles from these periodicals and commentaries which are considered useful 
and opportune for the instruction of the students.19 


In the following paragraph of this same letter, a positive attitude 
is presented in regard to certain types of magazines: 


Commentaries in which nothing controversial is contained but which include 
religious happenings, the decisions and decrees of the Holy See, and the acts 
and ordinations of Bishops, together with all other periodicals which are 
suitable and apt to foster piety and a vocation among students, may be, with 
the approval of Seminary administrative and executive officers, placed in the 
hands of students during times not devoted to study or to other prescribed 
duties.20 


19§. C. Consist., “ Epistola Eminentiae Vestrae, ad Claudium Card. Vaszary, 
Archiep. Strigoniensem et Primatum Hungariae” (October 20, 1910) (Acta 
Apostolicae Sedis, II [November 10, 1910], 855): “ Porro SSmi Domini Nostri 
mens est ut firma sit lex qua prohibetur ut diaria et commentaria, etiam 
optima, quae tamen de politicis rebus agunt quae in dies eveniunt, aut de 
socialibus et scientificis quaestionibus quae pariter in dies exagitantur quin 
adhuc de iis certa sententia habeatur, haec, inquam, in manibus alumnorum 
seminarii libere non reliquantur. Nil tamen vetat quominus superiores semin- 
arii libere non reliquantur. Nil tamen vetat quominus superiores seminarii 
aut magistri, si agatur de quaestionibus scientificis, legant alumnis aut legendos 
articulos in sua praesentia tradant eorumdem diariorum et commentariorum, 
quos ad alumnorum instructionem utiles vel opportunos censent.” Also ef. 
Enchiridion Clericorum, no. 846. The English translation above is from 
Arthur J. Riley, “ The Major Seminary Library,” in Catholic Library Practice, 
ed. by Brother David Martin (Portland, Oregon: University of Portland 
Press, 1947), p. 61. 


20 Ibid., p. 856: “Commentaria vero in quibus nil contentionis continetur, 
sed notitias religiosas, S. Sedis dispositiones et decreta, Episcoporum acta 
et ordinationes referunt, vel alia quae quamvis periodica non aliud sunt quam 
lectiones ad fidem et pietatem fovendam utiles, haec, inquam, possunt, pro- 
bantibus seminarii moderatoribus, prae manibus alumnorum relinqui tempore 
a studio et ab aliis praescriptis officiis libero.” The English translation used 
is again from Riley, op. cit., pp. 61-62. 
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The Very Rev. Dr. Gregory Bechtold, O.S.B., Rector of St. 
Meinrad’s Seminary at this time, inquired of the cae of the Hc- 
clesiastical Review how far the prescription contained in the Sov- 
ereign Pontiff’s recent motu proprio “ Sacrorum Antistitum” ex- 
tended to ephemeral literature. In the December issue of 1910, the 
Ecclesiastical Review carried a rather extensive reply. 


The question is a pertinent one, especially in view of the general inter- 
pretation given to the Holy Father’s words by the secular press, an inter- 
pretation which betrays the desire to give a sensational character to a 
prohibition that is perfectly consistent with the aim of a superior ecclesiastical 
education. The journalists would like to create the i impression that the Pope 
wishes to circumscribe the scope of useful knowledge and culture in the 
youth of our seminaries. Unfortunately, the various translations of the 
document into modern languages lend themselves to this interpretation, and 
thus have caused some doubt about the meaning of the passage in question 
among Catholics who would unhesitatingly repudiate the charge that the 
Pontiff, who in other ways urges a diligent study of the sciences and arts, 
could prohibit any fair method of acquiring these same sciences and arts by 
men who are called to be the leaders of the Christian people in the moral 
domain of public activity. 


.. The passage in which the alleged prohibition occurs is introduced by the 
statement that the priest is to be equipped for the task of defending the truth, 
to which he is especially called, by the acquisition of a manifold and broad 
culture in every department of science and learning as well as by the pos- 
session of habits of solid piety and and approved virtue. ...This then is 
expected of the priest, that he be a man of erudition and learning in all the 
departments, as far as possible, in which modern culture excels. But as the 
time devoted to the study of theology in the seminary is limited, and the 
tasks before the student are well defined in various directions, requiring of 
him that he gather a thorough knowledge of Sacred Scripture, dogmatic and 
moral theology, ascetical theology, ecclesiastical history, canon law, and 
homiletics, it is desirable that during the period assigned to the course of 
theology he devote himself to these studies exclusively. Accordingly he 
should leave aside for the time other studies, such as the exact science, physics, 
speculative philosophy, secular jurisprudence, technical training, classics, philol- 
ogy, profane history, and other branches of secular science of which he has 
already obtained a general knowledge in his course of rhetoric or philosophy. 
To these he may later on devote his energies and time.?! 


~ The author of this reply maintains that it was in order to aid the 
student in the seminary to give his full time to his theology that 
the Holy Father ordained that newspapers or journals, that maga- 


21“ The ‘Motu Proprio’ of Pius X on Religious Periodicals in Theological 
Seminaries,” the Ecclesiastical Review, XLIII (December, 1910), 711-712. The 


title is misleading. 
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zines or reviews, however good, should be eliminated if they lead 
to the pursuit of matters outside the seminarian’s proper fields of 
study. Then he attempts to explain the type of publications which 
he thinks are forbidden: 


The journals and magazines debarred are all those that treat of things 
alien to the particular theological studies mentioned, no matter how ex- 
cellent and useful the periodicals may be. Hence secular magazines that treat 
of politics, art and letters, scientific journals, technical reviews, political news- 
papers, and the like are to be withheld from the students, not on the prin- 
ciple that they are detrimental to the mind and heart of the students, but 
on the sole ground that he has not the time to spare for their reading. They 
may be read by the student destined for the ministry who is not yet engaged 
in the theological course, and also during vacations, when he is free from the 
seminary discipline; but they are forbidden during a certain period in his 
career when he is obliged to give himself to the serious business of his 
specialty. As the student of medicine or law might justly abstain, during 
the period in which he is qualifying himself for his profession, from indulging 
in reading or studying subjects not pertaining to the particular profession he 
is pursuing, so with much more reason may the student of theology during 
the years of probation that immediately precede his call to the priesthood, 
devote himself in accordance with the fixed rule to the seven chief branches 
of his great profession, as though he had no time for anything else.2? 


Yet, it would seem, that the anonymous writer felt he had gone 
too far in his explanations, for he then tries to be broadly inclusive 
in his tolerance of these periodicals and papers as a source for cur- 
rent information. 


Moreover, the exclusive devotion to the theological studies implies by no 
means that the student is to ignore the questions of the day or that practical 
knowledge which men of the world and of leisure seek in the secular journals. 
The study of moral theology and of church history, for instance, embraces a 
wide field which allows the student to keep fully abreast of the things that 
concern him as an enlightened teacher of morals and a practical guide in the 
affairs of religion for which he is to be ordained. 


On the other hand, there appears no warrant for assuming that the words 
“diaria quaevis aut commentaria quantumvis optima” are to be taken in a 
sense which only a wrenching from their context can impart to them, as if 
“all kinds of journals and reviews however excellent” in scope or form, and 
including such as treat of moral, dogmatic, and ascetic theology or of church 
history, canon law and homiletics, were to be kept out of the hands of theo- 
logical students. Such an interpretation of the Pope’s words would seem to 
be as absurd as it is impracticable.23 


22 Tbid., p. 713. 
23 [bid., pp. 713-714. 
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It would logically withhold from the students those magazines and 
papers most vital to their work. : 


And the student who does not read the magazines and papers that deal with 
these subjects in their most recent aspects as well as in their principles will 
be absolutely unfit to face the practical life in the ministry which awaits him 
on the day of his ordination. 


For these and many other reasons we need not detail, as well as because 
the unbiased reading of the text of the pontifical document does not seem 
to warrant the extravagant interpretation that would banish all papers and 
magazines from the theological students’ reading-room, we venture to hold 
that the “quantumvis optima” and “quaevis diaria” refer only to those 
magazines and papers, otherwise excellent, which have no direct bearing upon 
the theological studies mentioned by the Pontiff as necessary to the candidates 
for the priesthood. This is the answer we venture to give to the above- 
mentioned inquiry, and until it be reversed by an explicit decision to the 
contrary, we regard it as the only legitimate one under the circumstances of 
the case and as the most reasonable.24 


On July 16, 1916, the Cardinal Prefect of the Sacred Congrega- 
tion of Seminaries and Universities issued to the Bishops a set of 
questions relating to the condition of their seminaries. Part V, 
section 36, asks-whether the students are forbidden to read books 
and papers, which in themselves not bad, nevertheless, would dis- 
tract the seminarians from their studies.2° The concern over the 
seminarians’ reading during that second decade of the twentieth 
century was still alive enough to produce investigations. But as 
the years came and went, newer problems arose. 

Two months before the universal enforcement of The Code of 
Canon Law, the Holy Office on March 22, 1918, stated that the 
prescription about the oath against modernism in the motu proprio 
“ Sacrorum Antistitum”’ of 1910 was still in force, as also was still 
binding that regulation for the establishment of a Council of Vigi- 
lance in each diocese as was required by the encyclical “ Pascendi”’ 
of 1907.76 


24 Ibid., pp. 714-715. 


25S. C. de Seminariis, Quaestiones de Seminariis (July 16, 1916), V, 36: “An 
‘alumni prohibeantur a lectione librorum ac diariorum, quae, quamvis in se 
non noxia, eos tamen a studiis suis distrahere possunt.” In Micheletti, 
op. cit., p. 199. 

268, C. S. Off., Decretum “Cum in Codice” (22 mart. 1918), AAS, X (1918), 
136: “Praescriptiones praedictas, ob serpentes in praesenti modernisticos 
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Nothing at all was said about the rest of the prescriptions in the 
motu proprio “ Sacrorum Antistitum ” among which was the pro- 
hibition against all newspapers and periodicals in seminaries. 
Hence one is safe in saying that this rule is abrogated. 

On the authority of no less an outstanding canonist than Cardi- 
nal Gasparri, even lifelong students of Canon Law were often at a 
loss to know whether there existed a canonical prescription cover- 
ing a particular case, or whether a previously existing law was still 
in force. This gave rise to a general desire on the part of canonists 
to have an official Code of Canon Law, similar to the codes of civil 
law. Various prelates at the Vatican Council had expressed a de- 
sire for such a code, but at the time nothing came of it.” 

Pius X was denied the satisfaction of seeing the completion of 
the epoch-making work which had been begun under his auspices. 
It fell to the lot of his successor, Benedict XV, to publish the new 
Code of Canon Law and to make it obligatory on the whole of the 
Latin Church. He promulgated the Code on Pentecost Sunday, 
1917, allowing a year for the study of the new Code, and decreeing 
that it would have the force of law as of Pentecost, May 19, 1918. 

Now, unless contained in the Code or confirmed at least im- 
plicitly by it, all previous disciplinary regulations for the universal 
Church were abrogated.2® Nowhere directly or indirectly in the 
new Code is to be found the regulation forbidding periodicals and 
newspapers in the seminary library. 

But the matter does crop up again in 1919, when Micheletti, 
Consultor of the Sacred Congregation of Seminaries and Univer- 
sities, published his Constitutiones Seminariorum Clericalium. 
Building once more on the foundations of Borromeo, and re-editing 
commentaries, norms, and suggestions from his own work of 1908, 
Micheletti restated the position of the library in the seminary. 

In his section on the use of the library, Micheletti states that 
none of the periodicals are to be permitted to the students, unless 


errores latas, natura quidem sua, temporarias esse ac transitorias, ideoque in 
Codicem Iuris Canonici referri non potuisse ; aliunde tamen, cum virus 
Modernismi diffundi minime cessaverit, eas in pleno suo robore manere debere 
usquedum hac super re Apostolica Sedes aliter statuerit.” 


27 Edward L. Heston, The Holy See at Work (Milwaukee: Bruce Publishing 
Co., 1950), p. 163. 


28 Canon 6, 6°. 
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certain prescribed norms are observed.2® The norms referred to 
are contained in Article 40 of the same book, and consist of a) a 
quotation from the decree “ Recentissimo” of the Holy Office on 
August 27, 1907—it has been shown that the periodicals prescribed 
by that document are those imbued with modernist errors as con- 
demned by the decree “ Lamentabili””—and b) a paraphrase of the 
statement to the Cardinal of Hungary in 1910: “ Without the 
proper permission of the Rector, students are not to have news- 
papers and magazines, even though written by Catholics; but they 
may read from them as often as the Superior permitting, has cen- 
sored them.” %° 

In article 115, “De diariis ephemeridibusque”’, Micheletti de- 
clares: 


Daily experience shows how much the reading of magazines and papers 
affects the tranquillity of a clerical institution, the charity of seminarians, 
studies, and the sense of right reasoning, and hence no papers, even those 
written by Catholics ...may be brought into the seminary which the Superiors 
do not permit. And they, however, will permit nothing without getting in 
each case the permission of the bishops.31 


Here again Micheletti has drawn from the 1902 letter of the Sacred 
Congregation of Extraordinary Affairs which has been explained as 
peculiar to a political situation. Micheletti shows his awareness of 
this fact, by inserting an ellipsis where he omits the qualifying 
phrase which denotes papers of a particular political nature, 


29 Micheletti (op. cit., p. 171, art. 656, B): “ Nemini, tamen, ex alumnis 
libelli periodici permittantur, nisi servatis normis in Art. 40 praescriptis.” 


30 [bid., pp. 12-13, art. 40: “Nomen ne dent lbellis periodicis quibus neo- 
terici errores sive aperte propugnantur, sive latenter insinuantur; neque 
quidquam in eis publici iuris faciant. A qua regula ne deflectant, etsi ali- 
quando gravis ratio contrarium suadere videatur, nisi de consensu Ordinarir. 
Sine peculiari Rectoris venia, diaria vel ephemerides, etsi a catholicis con- 
scripta, alumnis ne tradant; ex eis vero, ea tantum clericis perlegant quae, 
toties quoties Praepositum permittenda censuerit.” 


31 Ibid., p. 34, art. 115: “ Quotidiana experientia docente quantum institu- 
tionis clericalis tranquillitati, alumnorum caritati, studiis, ac rectae sentiendi 
rationi diariorum ephemeridumque lectio officiat, nullae omnino ephemerides, 
nec quae a catholicis conscriptae sint . . . in Seminarium inducantur quas 
Moderatores non permiserint. Hi, vero, nisi Episcoporum singulari accedente 
consensu, nullam permittant.” (All the italics in this and in the previous 


footnote are Micheletti’s.) 
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namely “those of Catholic and of popular Christian Action.” 
Thus, this statement as he gives it cannot rightly be applied to 
papers and magazines as a whole, as Father Charles Murphy did 
when he declared that even Catholic newspapers are to be excluded 
from a seminary library, unless proper permission be obtained. 
Unfortunately Father Murphy’s error in quotation was not cor- 
rected in publication. 

To this same article no. 115, in finer print, Micheletti added a 
paraphrase of a sentence from the letter to the Primate of 
Hungary: 


However, the superior of a seminary .. . is able to allow useful or opportune 
articles to be read by the students in his or the professors’ presence, nor shall 
be prohibited magazines useful in encouraging faith or piety.3° 


In the section on house rules, it is mentioned again that students 
are strictly forbidden to read papers and periodicals, and those to 
whom the Rector gives permission to read such things because it 
will not be detrimental to their studies or recreation, may not in 
turn give these periodicals to others.** Again Micheletti draws on 
the letter of the Sacred Congregation of Extraordinary Ecclesiasti- 
cal Affairs. Further, in a suggested prospectus for seminary candi- 
dates, Micheletti states that only such papers or periodicals will be 
admitted which are allowed to individual students by the Rector, 
nor are they, without his permission, to be handed on to others to 
read.*4 

In the appendix to his book, Micheletti gives a form for the 
Rector of the Seminary to follow when he makes his annual report 
to the Bishop. Question 27 asks: Whether the prescriptions of the 
Holy See regarding papers and periodicals are faithfully ob- 


82 Tbid., p. 34, art. 115: “Attamen Superior Seminarii . . . articulos utiles 
aut opportunos, sua vel Moderatorum praesentia legendos, quandoque alumnis 


tradere potest, neque prohibentur periodica ad fidem et pietatem fovendam 
utilia.” 


33 Ibid., p. 111, art. 427: “Districte prohibentur alumni quominus diaria 
aut libellos periodicos omne genus legant. Si quae signanter Rector con- 
cesserit, ea percurrant, absque ullo studiorum ac congruentis relaxationis detri- 
mento, atque, sine Superiorum venia, condiscipulis ne tradant.” 


34 [bid., p. 218, no. 12: “Ea tantum diaria vel periodica admittentur, quae 


a Rectore singulis alumnis erunt permissa, qui tamen, absque eiusdem licentia, 
aliis ea legenda ne concedant.” 
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served.** In question 36, the word “newspapers” is omitted.36 
But on February 2, 1924, the Sacred Congregation of Seminaries 
and Universities added the word “ newspapers” in this same ques- 
tion which it included in the report-form to be returned every three 
years from the seminary authorities: Are the students prohibited 
from reading books and newspapers which, although not harmful in 
themselves, are able to distract the students from their studies? 87 

The Sacred Congregation of Religious similarly urged that those 
priesthood students who had completed their novitiate ought to be 
“restrained from reading books and papers by which they can in 
any way be hindered in their studies.” 38 

In January 1933, a reader of the Ecclesiastical Review was still 
wondering about the binding force of the passage in the “ Sacrorum 
Antistitum ” which forbade seminary students to read newspapers 
and news comments. The reply to the questioner stated that “ The 
prohibition . . . has never been withdrawn,” and he emphasized the 
fact that the motive for the legislation was “ not modernism, but 
the purpose of preventing students from taking papers and thus 
wasting time necessary for their studies,’ which the decree “ pro- 
ceeds to enumerate, but not in such a way as to be interpreted as 


35 [bid., p. 194, XX VII: “An ad diaria ephemeridesque quod attinet, S. Sedis 
praescriptiones fideliter observentur.” 


36 Jbid., p. 194, XXXVI: “An prohibeantur alumni a lectione librorum qui, 
quamvis in se innoxii, attamen eos a studiis distrahere possunt.” 


37§. C. de Seminariis (AAS, XVII [November 5, 1925], 550, n. 26): “An 
alumni prohibeantur a lectione librorum et diariorum, quae, quamvis in se 
non noxia, eos tamen a studiis distrahere possunt.” 


388. C. de Religiosis, “Instructio ad supremos religionum et societatum 
clericalium moderatores: de formatione clericali et religiosa alumnorum ad 
sacerdotium vocatorum, deque scrutinio ante ordinum susceptionem pera- 
gendo,” (1 dec. 1931), AAS, XXIV (March 5, 1932), 76: “Quo quidem tem- 
pore cavebunt Superiores ne iuvenes a virtutum certamine animos remittant, 
ilos ab illorum librorum aut ephemeridum lectione, quibus a bonis studiis 
praepediri utcumque possent, arcentes...” Also in Enchiridion de Statibus 
Perfectionis, I, p. 474. The English translation given above is taken from 
the Ecclesiastical Review, LXXXVI (June, 1932), 613. Another version: 
“ After the noviceship,...Superiors...must guard them [professed members] 
from the reading of such books and papers as can in any way be an obstacle 
to their progress...” is given by T. Lincoln Bouscaren, The Canon Law Digest 
(Milwaukee: Bruce Publishing Co., 1934-43), I, p. 476, no. the 
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listing only those subjects that are ‘admissible in the seminary 
curriculum.” *? 

A practical interpretation of all this matter was expressed by 
Father Richard Sherlock at the Minor Seminary Department of 
the National Catholic Educational Association Conference. Though 
he was speaking about conditions in particular as relative to a 
preparatory seminary, what he said can well be applied to condi- 
tions in the major seminary. He writes: 


Certain it is that for those engaged in seminary labors, there must be 
attention given to the work at hand and there cannot and must not be in- 
discriminate and useless waste of time; yet, on the other hand, a priest is to 
be equipped with a general culture so necessary for his work, and must be 
acquainted with the world in which he is to live and labor. There must be 
some acquaintance with the world of politics, art and letters, and at the same 
time some provision is necessary to round out and to form a background for 
the various studies in which one must necessarily engage. The problem is 
rather a personal one to be met with in individual seminaries with individual 
students; yet it is manifest that recreational reading, if entirely forbidden, 
like any other prohibition of so innocent a thing, will result in an attempted 
smuggling in of all types of books and periodicals, with no supervision and 
with a disastrous result to morals as well as to morale.*® 


Father Sherlock is cautious in qualifying the type of reading which 
he advocates. 


On the other hand, unrestricted reading for recreational purposes may 
result frequently in a great waste of time, the creating of an illusion of real- 
ism, a false notion of life, and a neglect of more serious reading. In itself 
reading is an innocent form of recreation, much less harmful than many 
others; e.g., unsupervised conversation oftentimes lacking in charity. It 
leads to the cultivation of a taste for reading. It is a form of relaxation 
available at all times, and is often-times the only form suited to many who 
cannot physically engage in or who have no taste for relaxation afforded on 
the campus or in the gymnasium.‘ 


However, Father Sherlock in his address felt that newspapers are 
out of question, even though he observed that at his time many of 
the boys were interested more in the sport pages than the sensa- 


39 “ Newspapers and Periodicals in the Seminary,” the Ecclesiastical Review, 
LXXXVIII (January, 1933), 65. 


40 Richard B. Sherlock, “ Recreational Reading in the Seminary,” National 
Catholic Educational Association Bulletin, XXX (November, 1933), 642. 


41 [bid., pp. 642-643. 
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tional ones. He is speaking of 1933. A later author will show us a 
more current condition. The change of times is something that 
must be taken into consideration and unfortunately is too often 
neglected. Father Sherlock does allow for foreign papers in so far 
as the students will have opportunities to develop their studies in 
foreign languages by grasping idioms and building up vocabular- 
ies.4* He also argues that a judicious choice of magazines, “ al- 
ways under the censorship of the faculty-librarian, can give bal- 
ance to reading that helps the students to keep abreast of the times 
and aids them practically in their class-work.” 4 
It has been well said that: 


The hastily expressed opinions of a large number of judges of varying merit 
are probably of less value than the mature judgment of one or two experts 
who have the question clearly in mind, and who are able to qualify their 
answers appropriately.44 


Perhaps, then, the commentaries of the Dominican Canonist, 
Berutti,** and the Capuchin Canonist, Mathew a Coronata, on this 
matter of reading periodicals and papers in the seminary merit at- 
tention. Coronata has this to say, which confirms the similar com- 
ment of Berutti. 


The law existing before the Code forbade clerics in Seminaries to read news- 
papers; the Code does not mention this prohibition, from which fact, how- 
ever, one ought not to draw that this permits indiscriminate readings.4® 


Hence, one can say that although the reading of newspapers and 
periodicals in a major seminary library is not prohibitory, it ought 
to be discriminatory. The words of St. Paul in another regard may 
be applied to this matter as well: ‘“ All things are lawful, but not 


42 Ibid., p. 643. 
43 Ibid., p. 643. 


44“The Questionnaire,” Research Bulletin of the National Education As- 
sociation, VIII (January, 1930), 18. 


45 Christopher Berutti, O.P., Institutiones iuris canonici (Turin: Marietti, 
~1938), IV, no. 130. 


46 Mathew a Coronata, O.M.Cap., Institutiones iuris canonict ad usum cleri, 
rey. ed. (Turin: Marietti, 1939), II, n. 941: “Iure ante Codicem vigente 
prohibitum erat clericis in Seminario legere diaria; Codex hance prohibitionem 
non meminit, ex quo tamen ne deduxeris hanc lectionem indiscriminatim per- 
mitti.” (Translation by the writer). 
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‘all things are expedient. All things are lawful, but not all things 
edify.” 47 

The one big objection to the reading of periodicals in a seminary 
library, which is often made, and*has been shown to be stressed, is 
that “it is a waste of time.” By none of the objectors is this ever 
explained or defined. Indeed, seminary schedules are heavy, but 
the experience of any trained librarian who has observed the read- 
ing levels and percentages of major seminarians will admit that 
very few have occasion to spend time flagrantly on matters not 
pertinent to their work. But times change, and as Pius XI in his 
encyclical on the Catholic priesthood, urges a “ healthily modern ” 
atmosphere #8 it is no more than right that in this cultural field, the 
seminarian be given the opportunities before him. There is ab- 
solutely no question here of any paper or periodical which is 
morally or doctrinally objectionable. We are concerned only with 
such materials as broaden the students’ viewpoints, and make 
available for him the understanding of a wide horizon of knowledge 
and outlook on life. 

Speaking on the reading habits of seminarians before the 1940 
National Catholic Educational Association conference of the Semi- 
nary department, the Jesuit librarian, Father Henry Regnet of St. 
Mary’s, Kansas, said: 


We hear much about devoting every possible moment to study, coupled 
usually with a warning about dissipating time and energy in side-issues. Is 
it not to be feared that at times such generalizations are but a cloak to hide 
an unwillingness to discriminate prudently, perhaps only after much careful 
thought, between side-issues and what may possibly be the first stirrings of a 
worth-while spiritual enterprise? referring to err on the safe side may prove 
a convenient attitude, but is it not far more honest to face an issue cour- 
ageously and settle it on its merits? 49 


It seems to be a matter of record that throughout our seminaries 
we have not necessarily produced the leaders we would like. Hori- 


47T Corinthians 10: 22, 23. 


48 Pius XI, litt. encyl. Ad catholici sacerdotii (20 dec. 1935), AAS, XXVIII 
(January 2, 1936), 34. English translation from the Ecclesiastical Review, 
XCIV (March, 1936), 282. 


se Henry H. Regnet, “The Cultivation of Reading Habits among Semi- 
narians,” National Catholic Educational Association Bulletin, XXXVII 
(August, 1940), 757. 
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zons of learning and culture have been hemmed in. Initiative may 
be crushed. Future good works crippled. “Let us not fear to en- 
courage initiative,” says Father Regnet; “If we are in touch with 
realities we can always apply the curb. But who will revive a 
killed ambition? ” 5° 

After all, the major seminarian is no longer a grade school pupil. 
At his age he is on a level with other young men of his generation 
who are either in universities or working for their livelihood and 
perhaps for their families in the world. Very Reverend Edward 
Lyons, when Rector of St. Andrew’s Preparatory Seminary, 
Rochester, New York, asked some probing questions on this matter 
of periodicals. What he said for the minor seminary applies as 
well and more so for the major seminary. 


Should our seminarians wait until they are ordained to be confronted with 
the matters that are in these papers and books, matters that we are somewhat 
hesitant to have them see during their years of training? 51 

Can we handicap our seminarians by refusing them these papers and 
magazines—magazines and papers that they will one day have as regular 
reading? 52 

By the sacraments frequently received, by spiritual reading and conferences, 
by meditation and will training, we are preparing these boys and young men 
to sanctify themselves that they may also sanctify others. 

Have we faith in our training if we hesitate to place before them certain 
books and magazines, not bad books or periodicals, but reading matter that 
may here and there contain incidents and pictures depicting real life? 58 

Are we so ignorant of triumphs over temptation by our seminarians that 
we fear to trust him with such a book or magazine? 54 


The prescription against all periodicals and papers in the major 
seminary library or the very cautious attitude about a few publi- 
cations according to the viewpoint of many older seminary edu- 
eators in the light of church history and economics, as well as 
social and cultural conditions of their times, is understood and sym- 
pathized with. This, however, is a practice which Father Henry 
Burke—at the time a member of the St. Mary’s Seminary at Balti- 


50 Ibid., p. 758. 


51 Edward M. Lyons, “Censoring Reading in the Minor Seminary,” National 
Catholic Educational Association Bulletin, XX XVIII (August, 1941), 632. 


52 Ibid., p. 634. 
53 [bid., p. 635. 
54 Tbid., p. 635. 
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more, Maryland, faculty—felt is “ hardly comparable with the ex- 
tensive library facilities and training available to the American 
college-men with whom the future seminarian as a priest will have 
to deal as an intellectual and educated equal.” He questioned 
whether such proscriptions of periodicals and the limitation of li- 
brary facilities is, in the words of Pius XI, “healthily modern,”; 
whether it corresponds to “the generally higher level and wider 
scope of modern education,”; whether it is adequate enough to en- 
sure the priest being “ graced by no less knowledge and culture 
than is usual among well-bred and well-educated people of his 
day.” In the kind of day and age in which we live, is such ultra- 
conservative “custodial” practice for periodicals in accord with 
what the present Holy Father Pius XII expects of seminary edu- 
cation? 55 

The consensus of seminary librarians is that seminarians are not 
developing sufficiently strong and worthwhile reading habits. A 
survey of what the clergy once out of the seminary read in the line 
of papers and periodicals would be revealing. Monsignor Koenig, 
Librarian of St. Mary of the Lake Seminary, Mundelein, Illinois, 
examines our consciences on this matter: 


In some seminaries it is almost an established policy to frown upon reading 
outside of the classroom matter and a few spiritual books. There is no 
denying that our seminary courses are crowded with subjects and that some 
students need all their time to master the fundamentals. But if we are to 
develop priests who read worthwhile books, the habit must be developed in 
the seminary. It seems obvious to remark that a love for reading will be 
fostered only by reading and not by lectures in pastoral theology. This gift 
will not be bestowed by the Holy Ghost in ordination....Unless he [the 
seminarian] has learned the value of books in the seminary, he will not 
acquire a taste for them in the priesthood. If he does not continue to read, 
he may preach instructive sermons for a year or two; but then his stock of 
ideas will be depleted and he will annoy the faithful by playing the selfsame 
record over and over again.56 


In his most recent apostolic exhortation to the clergy of the 
world, Pope Pius XII emphasizes the necessity of a normal life in 
the seminaries. “It is necessary therefore,” he says, “ that the life 


55 Henry R. Burke, “The Seminary Librarian as an Educator,” The Catholic 
Inbrary World, XX (January, 1949), 117. 


56 Harry C. Koenig, “An Examination of Conscience,” The Cathoiic Library 
World, XXI (November, 1949), 47-48. 
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the boys lead in the seminaries correspond as far as possible to the 
normal life of boys. . . Everything must be carried out in a healthy 
and calm atmosphere. . .” 57 


On the matter of developing a sense of responsibility, the Holy 
Father says: 


. . . Directors of seminaries must use moderation in the employment of 
coercive means, gradually lightening the system of rigorous control and re- 
strictions as the boys grow older, by helping the boys themselves to stand 
on their own feet and to feel responsibility for their own actions. Directors 
should give a certain liberty of action in some kinds of projects habituating 
their pupils to reflect so that the assimilation of theoretical and practical 
truths may become easier for them. Let directors have no fear in keeping 
them in contact with the events of the day which apart from furnishing them 
with the necessary material for forming and expressing a good judgment, can 
form material for discussions to help them and accustom them to form 
Judgments and reach balanced conclusions.58 


And: 


If young men—especially those who have entered the seminary at a tender 
age—are educated in an environment too isolated from the world, they may, 
on leaving the seminary, find serious difficulty in their relations with either 
ordinary people or the educated laity, and it may happen that they may 
either adopt a misguided and false attitude toward the faithful or that they 
consider their training in an unfavorable light. For this reason, it is neces- 
sary that the students come in closer contact, gradually and prudently, with 
the judgments and tastes of the people in order that when they receive Holy 
Orders and begin their minisery they will not feel themselves disorientated 
—a thing that would not only be harmful to their souls but also injure the 
efficacy of their work.59 


He urges, “ Another serious duty of Superiors is the intellectual 
training of students.” °° 

In the first place we urge that the literary and scientific education of future 
priests be at least not inferior to that of laymen who take similar courses of 


study. In this way, not only will the seriousness of the intellectual training 
be assured, but the choice of subjects also will be facilitated. Seminarians 


57 Pius XII, litt. encycl. Menti Nostrae (23 sept. 1950). English translation 
“by John P. McCormick, 8.S. (Washington, D. C.: National Catholic Welfare 
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will feel themselves freer in the choice oftheir vocation and there will be 
warded off the danger that, through lack of sufficient cultural preparation 
which can assure a position in the world, one or the other student may feel 
himself in some way driven to take a path that is not his by following the 
reasoning of the unfaithful steward: “To dig I am not able, to beg I am 
ashamed.” If, then, it should happen that some students about whom good 
hopes were formed for his entering the Church should leave the seminary, 
this would not be a source of pre-occupation, because later on the young 
man who succeeds in finding his path, would not be able to forget the benefits 
received in the seminary and by his activity would be able to make a notable 
contribution to the work of the Catholic laity.®! 


THE DIOCESAN VICAR FOR RELIGIOUS * 


I. Tue Titties, “ Vicar” or “ Visitor” ? 


It is strange that a paper should be written about an important 
post in a modern bishop’s office that has no existence in the com- 
mon law of the Church. The name “ Vicar for Religious ” does not 
appear in the Code, nor does it appear in any Constitutions or law 
documents from the Holy See. 

Nevertheless the name does appear in particular territories both 
in particular documents and in local regulations of synods, and it 
designates the cleric who, in the bishop’s name and as his delegate, 
deals with the affairs of the religious in that ecclesiastical territory. 
Some of the titles are really misnomers or outright errors, as for 
instance when this cleric is termed the “ Ecclesiastical Superior of 
Religious”. Actually there is no such thing in the law, because 
among pontifical religious the bishop is not the superior (because 
the superior has to be a religious) and among diocesan religious 
the bishop is not superior either, but rather has an ecclesiastical 
jurisdiction clearly defined by law. 

Accordingly, the cleric who acts in the name of the bishop or the 
Ordinary is very improperly called an “ Ecclesiastical Superior ”. 
Perhaps the term “ Visitor for Religious ” would better explain his 
work and his functions, though visitation is only part of his work. 


61 Ibid., pp. 32-33. 
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The office is not set up by the common law of the Code, and so 
there are no functions outlined for the man’s. work. On the other 
hand, the Code and official documents from the Holy See often 
give detailed instructions to local Ordinaries concerning their rela- 
tions with religious communities, especially with religious congre- 
gations of women. In these matters, the law allows the Ordinaries 
to act personally or through a delegate. This delegate cannot be 
called a Vicar General, because such as appellation destroys the 
very definition of a Vicar General who deals with a whole diocese. 
Some might refer to him as the “ Vicar General for Religious ”, but 
this is a purely invented term and not strictly accurate legally. 
Perhaps that is what the office of Religious Visitor amounts to in 
fact, because Ordinaries may be well pleased to have such tasks 
lifted off their weary shoulders, but as a matter of law there is no 
such thing as a “ Vicar General for Religious ”. 

Some dioceses prefer to use the title “ Visitor for Religious ” or 
“Secretary for Religious’, and those terms are more precise and 
expressive, even though it seems undeniable that many Ordinaries 
have made this Visitor the equivalent of a Vicar General who takes 
care all the details affecting men and women religious in the 
Diocese. 

There is much to be said in favor of the institution of such an 
office even though the Code does not mention it. Apart from the 
obvious fact that communities of men and women form a great 
part of the clergy in American dioceses, there is the great advan- 
tage of having an official in the diocese who relieves the Chancery 
Office and the Ordinary of a great burden by handling both the 
routine and the unusual affairs affecting communities of religious 
in the territory. 

If it becomes necessary to choose between the terms: “ Visitor ”, 
“ Secretary ”’, “ Delegate ”, “ Deputy ”, and “ Vicar ”, then the pres- 
ent choice must fall on the title “ Diocesan Vicar for Religious ”’. 
This crisply denotes the functions and rank of the office, and it 
distinguishes the Vicar carefully from the Community Visitor who 
usually comes from the Motherhouse in accordance with the Consti- 
tutions and Rules of the Community. The “ Vicar for Religious ” 
occupies an important diocesan post. 
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Il. THe FUNCTIONS 


The best way to describe the functions of a Vicar for Religious 
would be to list all the rights and powers granted to bishops by 
law, and then to add that the bishop is allowed to do all these 
things through his delegate. The matters concerning canonical 
visitation are treated in canons 512, 513 ss., and there are many 
canonical prescriptions concerning the Ordinary’s rights and duties 
at the time of elections in religious communities, especially at elec- 
tions among Sisters of communities of diocesan right and approval. 

There was a time not many years ago, shortly after the promul- 
gation of The Code of Canon Law, when several religious com- 
munities had not brought their Constitutions up to date and in ac- 
cordance with all the new prescripts of the codifiers. Canonical 
prescripts concerning confessors were in the common law of the 
Code, as also were the present regulations concerning novitiates, 
canonical causes for dismissal, and matters concerning finance and 
administration. There was a “ fringe period’ when some Consti- 
tutions had not been brought up to date with the latest prescrip- 
tions of The Code of Canon Law, but it seems safe to say that 
nowadays there is hardly a community that has not made its 
proper readjustments. 

There may be situations where there are mutual zones of interest 
between religious and the local Ordinary, and the Vicar for Reli- 
gious often occupies the important position where he is the arbiter 
of acute cases. Most of his work may be routine affairs, varying 
from the desires of a Sisters’ community to have more days for 
Benediction of the Blessed Sacrament to those other cases where 
some aggrieved soul thinks that her rights are being violated when 
she is told that the community is desirous of severing their rela- 
tions with her. Hardly a point raises its head which cannot be 
solved by common law in the Code, and at the same time there is 
hardly a day when some new situation does not thrust itself into 
prominence with an insistent urgency. 

In the past there have been points of friction even in ordinary 
matters, and there is often much that can be said on both sides of 
every controversy. Some timid superioresses have had recourse so 
often and so regularly in the past that they seem to have ceded 
their rights from their Constitutions and the common law—and 
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that is wrong. Some over-active communities have extended their 
zeal beyond proper canonical bounds—and that is wrong, too. 

It is the work of the Vicar for Religious to take his Code in one 
hand, and to use it as his source book faithfully and integrally. 
The tract De religiosis is a masterful piece of work, and no Vicar 
will go wrong if he follows it faithfully and meticulously. It will 
be amazing to see how difficulties dissolve when both the Vicar and 
the community sit down with the Code on a table between them. 
Here there is a complete and equitable balance of rights, with none 
of the fiery points of friction stressed or neglected. 


III. Canon 344 on THE BISHOP’s VISITATION 


Canon 344 tells of the persons, places and things that are sub- 
ject to regular visitation by the Ordinary, and it states that all 
these things “ quamvis exempta” must fall under his scrutiny un- 
less it can be proven that the Apostolic See has granted a special 
exemption from visitation to them. The same canon hurries on to 
say in paragraph 2 that “the bishop [the word is “ episcopus ” 
not “ Ordinarius” too] may visit exempt religious only in cases 
expressed in the law.” 

Here is a zone of conflict, and it recalls ancient and not-to-be- 
forgotten controversies. Bitter, acrimonious and disedifying argu- 
ments in the past between religious and bishops have become 
mostly history now. The Code in a hundred places has settled 
clearly the ordinary norms of the law, and the balance has gone in 
favor of the local bishops. And this is as it should be, in the 
humble opinion of the writer. Some religious might be able to 
make out a good case for their independence from usual local 
norms, statutes, ordinances and policies, but local Ordinaries on the 
other hand could make out an even better case calling for their 
general and centralized jurisdiction in their part of the Church. 

The Code and other documents recognize the very interesting 
subdivision of clerics called exempt religious, and canon 488, 2°, 
explains the obvious meaning. The term signifies and indicates 
those religious communities that have been withdrawn from the 
Jurisdiction of the local Ordinary, and whose first allegiance is to 
their own religious superiors rather than to the local bishops or 
Ordinaries who rule that territory in ecclesiastical matters. 

The Holy Father? recently said: “ The exemption that Religious 


1 AAS, XLII (1951), 26-36. 
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Orders enjoy derogates in no way from the principles divinely given 
in the foundation of the Church, nor is this exemption in any way 
contrary to the law that a priest must obey his Bishop. . . . That 
man errs who thinks that the peculiar form of the secular clergy, as 
secular, was approved and established by Our Divine Redeemer, 
and that the special form of the regular clergy is secondary and 
auxiliary—even though good and approved—since it flows from the 
secular clergy. Keeping in mind this order established by Christ, 
neither branch of the clergy can hold any prerogative by divine 
authority since that divine authority prefers neither one to the 
other.” 

Where there is a good combination of zeal, good will and under- 
standing and tact, the bishops and such religious work out a har- 
monious and efficient program for the good of the Church and the 
welfare of souls. Encroachment of the religious on the proper 
rights of the bishop works for misery, divided loyalties and fric- 
tion in the appointed tasks of the Church; and on the other hand, 
a nervous jealousy of a prelate over the zeal, the prosperity or the 
prestige of a religious community will produce inevitable weeping 
among the ranks of the angels in Heaven. 

Religious men and women working in a diocese owe religious 
obedience to their religious superiors, but they owe also a special 
kind of honor and obedience and loyalty to their local Ordinary 
also, because in mostly all matters affecting their contacts with the 
laity, it is the local Ordinary who has the primary jurisdiction, and 
not their own religious superiors. Perhaps there was a time when 
that was hotly contested, often with more heat than light, but that 
day has long since gone by. Men have outgrown petty ways, and 
men who work for God now look on themselves as co-workers 
rather than competitors, friends rather than rivals, partners in a 
great work rather than jealous or quibbling or suspicious and small 
men. 

Nevertheless the Code itself recognizes the existence of such 
privilege as “ exemption ”’, and later on in canon 488 there is the 
further distinction between religious of pontifical and diocesan 
right. Some men have shed blood and sweat and tears, all in vain, 
trying to nullify in practice what the Code and Roman documents 
lay down as law, and some may even have gone into visitation- 
work without recognizing that there are special classes of religious 
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who have become the special recipients of extraordinary privileges 
from the Holy See, and that these privileges-are untouchable by 
local officials of an ecclesiastical area. Thus an “ exempt religious 
community ” enjoys exemption from the local jurisdiction of local 
Ordinaries in all the cases stated in their exemption; and a com- 
munity of “ pontifical right ” differs greatly from a religious com- 
munity of “diocesan right”, mainly because the latter remains 
basically under the guidance and spiritual authority of the local 
Ordinary, whereas the former two (the “exempt” and those of 
“pontifical right’) have been lifted bodily from the local Ordi- 
nary and placed under the care and protection of religious supe- 
riors who themselves in turn are under the strict supervision of the 
Holy See. 

Certainly a community ought to have the duty of proving its 
privileged status as “exempt” or “ pontifical”. It is not unrea- 
sonable for a Visitor to ask for documentary proof of special 
status, and both the Visitor and the religious can clarify many 
points very easily and quickly by showing the proper documents 
and proof of status. 

Theoretically and practically, this matter is important. It can 
reach a crucial stage when someone tries to suspend or annul or 
usurp or abolish a privilege granted to a community by the Holy 
See. 


IV. ADMISSION TO VOWS 


Canon 552 states that, at least two months before the admission 
of a young woman to a novitiate or to religious profession, the 
Mother Superior will notify the local Ordinary of that fact. The 
Ordinary personally, or some other priest deputed by him (in case 
he is absent or impeded), will diligently and gratuitously explore 
the mind of the subject at least thirty days before admission to the 
novitiate or to profession, to find out whether the young candidate 
has been forced to enter the convent, whether she has been de- 
ceived into entering, and whether she is aware of the grave obli- 
gations that the life will induce. If the Ordinary is convinced of 
her good will and worthy intentions, the aspirant may be admitted 
either to the novitiate or to profession as the case may be. 

Here is an interesting point worth mentioning. The canon says 
that the Ordinary shall do this “even for exempt religious 
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women”, and therefore this would be a good instance of a place in 
the law nilters the privilege of exemption has been suspended, in 
favor of the Ordinary. The theory of the law seems to be that in 
such matters as this, the local Ordinary is the best representative 
of the Holy See. Moreover, the Code says that this examination is 
to be done for admission to the novitiate, and before each profes- 
sion, even if there should be several temporary professions before 
the final vows are made. 

The investigation is to be done in a paternal manner, rather than 
in a severe judicial process, and the examining priest can easily 
see both the wisdom of the Code and the disposition of the candi- 
date. If several postulants are to be examined, then each ought 
to be examined separately so that the clear purpose of the law may 
be realized. The Church is certainly not the cruel ogre pictured in 
some flamboyant old novels, ready to gobble up unwilling virgins 
within her well-walled convents, and the ancient fables of the past 
which told of fathers and mothers “ putting their daughters in a 
convent” are certainly not true or authentic now—if indeed they 
ever were. 

The examining Ordinary or his delegate for this investigation 
does not become an official visitor with the right to examine all the 
convent or monastery. He has the simple task of ascertaining the 
presence of liberty and knowledge, and he cannot even enter the 
cloister in order to accomplish his task. For a visit at the style 
can accomplish that work. Perhaps there could be possible fraud 
in such a case, if some individual were zealously shielded or hidden 
from the visiting functionary but there need be little worry about 
that, because actually all religious superiors are most eager to 
comply with this provision of the law. One little German Sister, 
transferred from the fastnesses of the Black Forest into a small 
town of upper New York State, confessed that it made her proud 
to think that the bishop was commanded by the force of mighty 
Canon Law to seek her out and to ask her questions testing her 
vocation and her freedom. 

Once the “exploring of the mind” of the candidate has been 
done, the Visitor should make a speedy report to the Ordinary so 


that proper admission to religious life or to vows may be facili- 
tated. 
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V. THE CHECK AND SUPERVISION OF COMMUNITIES 


The Church does not believe in launching a religious community 
and then forgetting it. There is always the solicitous desire that 
the institutes preserve their fervor, their disciplines and their 
loyalties; and as a proper means toward this end the Church has 
regulations that govern regular and searching reports on the status 
and progress of the society. Canon 510 is an instance of this. 

The Superior General and the Supreme Moderator of institutes 
must make a report every fifth year (or even more often than that, 
if the Constitutions demand it), and this report must be signed by 
the members of the Council of Administration and forwarded to 
the Holy See. If there is a congregation of women religious, the 
report must also be signed by the local Ordinary of the place where 
the Mother General resides with her council or her chapter. The 
Superiors of communities of religious in simple vows are obliged 
to make the same five-year report.” 

Canon 511 instructs the major superiors of religious to conduct 
their regular and usual visitation according to the times set by 
their own Constitutions. Then Canon 512 mentions the important 
law governing the duties of Diocesan Visitors for religious, and it 
begins with the note that there should be a visitation every fifth 
year. 

Acting personally or through a delegate (and this is the Vicar 
about whom this paper is written), the Ordinary “ debet visitare ” 
(he ought to visit, in contradistinction to the milder form of ex- 
pression “he may visit” or “he shall visit”) the following In- 
stitutes: 


a) Every monastery of nuns (“monialium”) subject either to himself 
or immediately subject to the Holy See. 

b) Every house of men and women religious in congregations of diocesan 
right. 


The Code goes on to say in Canon 512 that the Ordinary shall also 
visit the monasteries of nuns who are subject to men religious who 
sare regulars, in order to examine all things which pertain to the 
laws of the cloister. Furthermore the Ordinary should examine 


2Under the decree of July 9, 1947 (AAS, XL [1948], 378), not only insti- 
tutes of pontifical approval are bound by this obligation, but also institutes of 
diocesan approval. 
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and inspect all other matters and details of the monastery in case 
the proper religious superior of the regulars has not visited them 
for the space of the past five years. 

The common law of the Church desires cloister to be observed, 
and it is even willing to allow some exceptions from the usual privi- 
leges of exemption in order to allow the local Ordinary to enforce 
the law properly and rightly. Then again, rather than have the 
nuns neglected, and rather than have the monastery abandoned by 
regular superiors, the Code is even willing to allow the local prelate 
to carry on the visitation that the proper superior should have 
made. This is a temporary favor granted, however, and the Code 
does not intend to allow such a thing to continue indefinitely. 

Then again, the same Canon continues, the Ordinary shall also 
make visitation of the houses of clerical congregations even of 
pontifical right, even though the religious are clerical and exempt 
—but this visitation must concern itself with those matters in 
which the members of the community have contact with the laity. 
The Code specifies the particular things that the Visitor must in- 
spect in such houses, and it mentions specifically “the church, the 
sacrarium, the public oratory and the confessional ”’. 

This Canon walks the narrow line between exemption and non- 
exemption and it practically says this, “ Religious communities 
may be exempt or non-exempt, pontifical or diocesan, but regard- 
less of their status, it is our desire that the Ordinary have an im- 
portant place in all things whereby such religious have contact with 
the faithful in sacramental matters. The local Ordinary has the 
prime jurisdiction over all the souls in his particular territory, and 
it is fit and proper that he be given also the proper tools for his 
work. So long as he has the task of governing the Church and its 
external relations with the faithful, then by that same token he 
ought also to have the prime right to investigate and oversee all 
things whereby Religious come into immediate contact with those 
same faithful.” This may be a rather casual way of paraphrasing 
the law of the Code, but it demonstrates the mind of the Code 
rather clearly, in the opinion of many writers. 

There may be religious houses of lay congregations, and prob- 
ably of pontifical right, in the diocese. The Code here gives the 
Ordinary the duty of making visitation of these, not only concern- 
ing the above-mentioned points (as for clerical religious) but also 
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in all matters pertaining to the internal discipline of the Com- 
munity. There is no “twilight zone” for religious communities 
where institutes might evade supervision and inspection because of 
particular rules or status, because the Code desires to touch them 
all and to embrace them within the benevolent confines of a solici- 
tude that will protect, sustain and correct them. 

There is a later Canon (618) which refers to similar matter when 
it discusses the relationship between the local Ordinary and an in- 
stitute of “ pontifical right”. The Canon explicitly states that the 
Ordinary has no permission to change the Constitutions in any 
way, or to inquire into the economic status of the Community. 
Neither may the Ordinary inject himself into the internal manage- 
ment and discipline of the Community, unless in cases explicitly 
mentioned by law. Nevertheless the Code does say that the Ordi- 
nary may and ought to inquire whether the discipline is being en- 
forced and carried out according to the laws of the Constitutions, 
whether there is probity of life and sound morals, whether there is 
solid doctrine maintained, whether the Sacraments are being re- 
ceived with due and proper frequency. 

The Code respects the religious institute’s authority when it says 
that local Ordinaries may step in to correct grave abuses only if 
the major superiors, on being warned, fail to take appropriate 
measures that will solve and end them. If the affair is of very 
grave importance and so serious that it will not suffer delay, then 
the Ordinary may take immediate steps to eliminate the grave dis- 
order, but even then the Ordinary is told that he must make a re- 
port concerning his intervention to the Holy See. 

Canon 619 puts in a serious though brief note that the religious, 
in all the matters where they are under the rule of the Ordinary, 
may also be compelled to give obedience and penalties may be 
threatened and imposed. 


VI. Tue RicHuTs oF THE VISITOR 


Canon 513 states that the Visitor has the right and the duty of 
seeing and talking with the members of the institute, and he has 
the right to know all things that are requisite for the success of his 
visitation and inspection. Corresponding to this right of the 
Visitor there is the duty in the member of making truthful re- 
sponse. Superiors are not allowed to prevent them from fulfilling 
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this duty, and neither are they allowed to limit or impede the scope 
of the visitation in any way whatscever. 

The Visitor may feel called on to issue special mandates or de- 
crees, because of existing conditions, and the religious institute and 
its members are allowed recourse but only in devolutivo. That is 
‘to say, they may make appeal from the decrees or mandates, but 
they have to obey them in the meantime. Their appeal does not 
suspend the force of the mandates. Only in cases where the Visitor 
has proceeded in a judicial process is there appeal in suspensivo. 

Perhaps it may be allowed to accept other Canons of the Code, 
and to use them to explain the way a Visitor for Religious ought to 
proceed. In the earlier Canons (344, 345, 346) the bishop visiting 
his diocese is told to proceed in a paternal way when he makes in- 
spection of his diocese, especially when he is concerned with the 
object and the purpose of the visitation. If there is another neces- 
sity present that requires more formal treatment, then the bishop 
ought to proceed according to the norms of the law and the Code. 

The Code does not tell how long a visitation should take, but the 
laws in Canon 346 are very sound and sage. Let the bishops strive 
to complete their pastoral visitation with diligent care but without 
vain and useless delays. Let them beware lest their visit be grave 
or onerous to anyone because of any sumptuous or exaggerated 
hospitality. Let them beware of seeking or receiving any kind of 
gift or offering of any kind, on the occasion of the visitation, and 
in this matter let them remember that contrary customs are not 
only forbidden but are even reprobated. The Code recognizes that 
a too strict interpretation of this law might forbid the Visitor from 
even receiving a cup of tea or other food, and so there is a wise 
provision at the end of Canon 346 which says that in the matter of 
food or drink (for themselves or for the other priests who may as- 
sist them on the visitation), the legitimate customs of the locality 
may safely and legitimately be followed. 


VII. Tur SANCTION FoR THE LAW ON VISITORS 


The Fifth Book of the Code is a weighty and serious part of the 
law, and Canon 2413 is the mighty sanction that the Visitor has as 
a sanction and a weapon. He may declare as unfit for office, and 
he may even remove from office the following persons: 
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a) superiors who, contrary to the wishes of the Visitor, transfer a reli- 
gious subject from one house to another after the visitation has 
been decided on; ; 

b) superiors who per se vel per alios, directe or indirecte, induce Reli- 
gious members to remain silent when interrogated by the Visitor, 
or to dissimulate the truth in any way, or to refuse a sincere state- 
ment of the truth 

¢) superiors who under any pretext inflict trouble on religious because 
of replies they gave to the Visitor. 


Lest there be any mistaking the idea back of this law, the Code 
clinches its full ideas on liberty of speech by stating that all the 
prescripts of paragraph 1 concerning women religious are also ap- 
pled to men religious. 


VIII. Conciusion 


The Vicar for Religious may easily be submerged in a welter of 
laws, documents, indults, Rules and Constitutions. He may be 
totally at sea when he encounters questions about dowry of a sub- 
ject, the election of a Mother General, indults, privileges received 
from Cardinal Protectors, the requisite permission to borrow money 
or to spend money, the rights of exempt religious to grant absolu- 
tion from censures reserved by the Code to the local Ordinary 
(such as that imposed for the delict of abortion), the complicated 
relations between a religious-managed parish and the diocesan au- 
thorities, the tangled questions of property rights and donations 
made to a parish as distinct from the religious community that 
manages the parish,—these and a hundred other subjects may tor- 
ment him daily. 

With an atmosphere of good will, religious zeal, apostolic labor 
and a neat combination of Justice and Equity, all the difficulties 
are capably solved. The Second Book of the Code contains the 
tract De religiosts, and it is a masterly and magnificent summary 
of all the general laws that concern religious. By holding it firmly 
in hand, the Vicar may proceed to a successful performance of his 
appointed tasks, and the religious on the other hand may have 
their paths of duty clearly mapped out. Ultimately, both work 
for God, and if both of them have their hands on the Codex Iuris 
Canonici, the work of the Church will move steadily onward and 
upward. That, we humbly think, is the Plan of Almighty God, 
and the Code is a happy instrument in furthering that Divine Plan. 


Decrees and Berisions 


CANONICAL 


EVENING MASSES AT SEA 


Evening Masses at sea may be authorized only by the bishop of 
the diocese embracing the home port of a ship according to a decree 
of the Holy Office issued May 7, 1953. 


* * * * * 


INDULGENCE FOR KISSING BEADS 


The Sacred Penitentiary has granted a partial indulgence of five 
hundred days to be gained once a day by those who kiss their 
rosary beads and recite the Hail Mary up to the word “ Jesus”. 


* * * * * 


BAPTISMAL PRAYERS IN THE VERNACULAR 


The Sacred Congregation of Rites has granted permission for the 
use of the vernacular throughout Italy in saying the preparatory 
prayers recited in the administration of baptism, but it is required 
that the Roman Ritual shall contain both the Latin and the Italian 
versions of the baptismal rite. 


* * * * * 


COMMUNITY MASSES IN FRANCE 


An assembly of French Cardinals and Archbishops has noted 
that community Masses as a substitute for private Masses must be 


subject to the express permission of the individual bishops in in- 
dividual cases. 
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SECULAR 


=. 


BLANSHARD’S POWER TO EXPATRIATE 


Blanshard’s attack on the Apostolic Nuncio to Ireland was met 
by the Department of State in the folowing language. “ There 
being no provision of law whereunder the American citizenship of 
any American citizen may be attacked collaterally by a private 
person, no provision whereby the Secretary of State may revoke the 
citizenship of any American citizen, and no provision under which 
he may be made the channel of transmission of such a petition by 
any such private citizen to any other office or branch of this gov- 
ernment, no action respecting the petition of Paul Blanshard is ap- 
propriate.” 


* * * * * 


ARMY COMMISSIONS FOR SEMINARIANS 


Seminarians, enjoying the proper permission of their local Ordi- 
nary or their religious superior, if they are willing to accept ap- 
pointment as first lieutenants immediately after their ordination to 
the priesthood and if they will agree to serve a minimum of two full 
years of active duty, may apply at any time, according to the De- 
partment of the Army, for reserve commissions as second lieuten- 
ants. They must have one hundred and twenty hours credit at a 
recognized college, they must be under thirty years of age, and they 
must supply evidence that they are full-time students in a recog- 
nized theological seminary or that they have been accepted for the 
next entering class. They will be discharged upon withdrawal or 
release from the seminary. 


* * * * * 


FLYING THE NATIONAL FLAG 


Congress has passed a bill to make it an offense to fly any other 
national or international flag above the national emblem except the 
“UN flag at UN headquarters. It does not affect the Navy tradi- 
tion in virtue of which the church pennant flies above the national 
emblem on all ships and stations during religious services. 


* * * * * 
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THE FIRST AMENDMENT’S INTENT 


Professor Wilbur G. Katz, of the University of Chicago Law Col- 
lege, in an article entitled “ Freedom of Religion and State Neu- 
trality ”, says that government support of parochial schools would 
not violate the Constitution whereas the denial of aid to religion 
might easily restrict religious freedom. He insisted that if one as- 
sumes that religious schools meet the State’s standards for educa- 
tion, it is not aid to religion to apply tax funds toward the cost of 
such education in public and private schools without discrimina- 
tion. He observed that 1) the First Amendment forbids only a 
State religion or the prevention of the free exercise of religion; 2) 
wards of the State are now educated in the religion of their parents, 
a freedom that would be denied under the absolute separation plan; 
3) the policy of “no aid to religion ” must not put the State in the 
position of aiding non-religious activities and of hampering reli- 
gious activities in the same area; 4) if the State aids non-religious 
activities it is not overstepping “ neutrality ” in helping religious 
educational systems. 


* * * * * 


BUS TRANSPORTATION 


A Wisconsin Council of Churches Commission has attacked a 
series of proposed amendments to a bill rewriting the State public 
school laws. The amendments would eliminate the word “ public ” 
from the term “ public school”, would place a major supervisory 
power in the local district or county boards rather than in the State 
Superintendent of Public Instruction, and would permit Wisconsin 
school students to receive religious instruction during school hours 
off the school property. The Commission said that these proposals 
open the way for all sorts of juggling in the relationship of public 
and private schools to the law and open a dangerous door, involy- 
ing bus transportation among other things. 

By a vote of 7-0 the Supreme Court of Missouri ruled that the 
transportation of pupils of parochial schools at the expense of the 
public school district must be enjoined, thus overriding decisions 
upholding a statute allowing such transportation to parochial and 
private school pupils passed in 1951 in order to continue the avail- 
ability of State funds for this purpose. 
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According to the Deputy Commissioner of the Education Depart- 
ment of New York State, ruling on an appeal for the transporta- 
tion of parochial school pupils a distance of twelve miles to a paro- 
chial school, a distance of more than eight miles approaches an un- 
reasonable level in a request asking a school district to transport 
parochial school pupils from their homes to such schools. 

The Senate Committee of the Maryland Legislature defeated a 
bill passed by the House which would have removed the annual 
limit of $15,000.00 imposed on Baltimore County as the amount 
available for expenditure in school bus transportation. Five 
thousand Catholic school pupils of the County have been the bene- 
ficiaries of this program of transportation. 


* * * * * 


RELEASED-TIME 


The House in New Hampshire by a vote of 236-96 defeated a bill 
that would have authorized released-time religious education. 

The released-time program in Providence, R. I., includes high 
school students. Television, radio, and the press will be employed 
to inform the public of the operation of the program. 

Rev. Randolph C. Miller, Professor of Christian Education at 
Yale University, stated in a radio broadcast over a Hartford Sta- 
tion, that it is the responsibility of Christian parents to see that in 
schools “ relationships are established that meet the basic needs of 
children.” 


* * % * % 


THE SHOE ON THE OTHER FOOT 


The town council of Ridgefield, Connecticut, gave it as its opin- 
ion that the town might be liable to court action if vacation school 
Bible classes were permitted in the East Ridge School as formerly 
allowed. 

Dr. Edwin Poteat, head of Protestant and Other Americans 
United (POAU), agreed that the Catholic pastor in Ahoskie, North 
Carolina, was right in protesting the holding of a public school bac- 
‘calaureate service in the local Baptist church on the grounds that 
it was denominational worship for students in a tax-supported 
school. 
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RELIGIOUS IN PUBLIC SCHOOLS 


The Supreme Court of Missouri has decided that schools oper- 
ated as public schools but rented from the Church and staffed by 
Sisters are controlled in the main by members of recognized orders 
of the Roman Catholic Church and by officials of the latter. 

The Acting Commissioner of Education in Colorado has cut off 
State funds for public schools at Antonito though the Sisters teach- 
ing in them wear only their religious garb without religious insignia 
and though all the real estate and equipment of the schools are 
owned by the public school authorities. More than $121,000.00 a 
year is involved. 


CUSTODY OF CHILDREN 


A Domestic Relations Court in New York City has ruled that 
baptism without a mother’s consent could not nullify an earlier cir- 
cumcision into the Jewish religion in the case of a four-year-old 
son of a Jewish mother and a Greek Rite Catholic father who was 
found guilty of neglect. 

The Superior Court in Trenton has ruled that a Protestant 
mother, reverting from Catholicism to Lutheranism, who has cus- 
tody of children under a divorce decree has a right to train them as 
Lutherans even though they have been baptized Catholics. 


* * * * * 


INHERITANCE TAX ON MASS BEQUEST 


By a 7-0 vote, the Supreme Court of Ohio has ruled that a be- 
quest left for Masses is subject to the State inheritance tax. The 
will mentioned no specific person or church as the recipient of the 
money and for this reason the lower courts had held the bequest ex- 
empt from the tax. But the Supreme Court held that the instruc- 
tions given the executrix were sufficient to make the bequest spe- 
Ba It also ruled that the bequest did not constitute an estate 

ebt. 


DECREES AND DECISIONS 339 


SUNDAY MOVIES 


The Supreme Court of North Carolina has voted to uphold Sun- 
day laws requiring moving picture theaters to remain closed during 
the hours at which church services are conducted. 


* * * * * 


OBSCENE LITERATURE 


The House and the Senate of New Hampshire have passed a bill 
defining obscene literature as any matter ‘‘ whose main theme or a 
notable part thereof tends to impair, corrupt, or deprave the moral 
behavior of anyone viewing or reading it.” 

The Senate of New Jersey has unanimously passed a House bill 
prohibiting wholesale distributors of magazines from forcing retail 
news dealers to accept obscene publications as part of package 
deals. The measure was sent back to the House for concurrence. 

The City Council of Youngstown, Ohio, voted to support the 
Catholic Chief of Police in his campaign to remove obscene litera- 
ture from newsstands. Some Councilmen pledged financial aid 
should he lose a libel suit brought by a New York publishing firm. 


* * * * * 
BIRTH CONTROL LEGISLATION 


Catholic spokesmen and a Lutheran pastor opposed a birth con- 
trol bill pending in the State Legislature of Connecticut in the 
course of hearings on the bill. Three Protestant clergymen spoke 
in favor of it. It would have repealed a Statute passed in 1879 
under which it is made a criminal offense to use any methods for or 
to give advice on birth control. Repeal of this Statute has been- 
blocked thirteen times in the past. 

By a vote of 11-8 the Joint Public Health and Safety Committee 
of the General Assembly expressed its favor for a bill authorizing 
physicians to prescribe contraceptives for married women whose 
health would be endangered by pregnancy. The Committee also 
voted to submit the issues to a State-wide referendum if the Legis- 
lature would approve. This bill was approved in the House by a 
vote of 147-75 but without debate the Senate recommended by a 
voice vote that it be sent to a Committee. The Senate also de- 
feated, by an overwhelming voice vote, another House bill that 
would have repealed the Statute of 1879. 


% *% % % % 
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PLANNED PARENTHOOD RECOGNIZED IN 
NEW YORK CITY 


By a vote of 317-259 a new board of directors, pledged to the ad- 
mission of the Planned Parenthood Federation’s Mothers’ Health 
Centers, was elected by the Welfare and Health Council of New 
York City. The Catholic agencies belonging to the Council, 53 out 
of 391 member agencies, had warned that they were morally bound 
to withdraw from membership if this happened. The Council is a 
central planning and coordinating agency for various health and 
welfare agencies of the City. The Welfare Council was founded in 
1925; the Health Council, in 1945. When the two Councils were 
merged in 1952, Planned Parenthood, which had been a member of 
the Health Council, sought admission but was then rejected. 

The resignation of the Catholic agencies becomes effective July 
1, the day on which Planned Parenthood becomes an official mem- 
ber of the Council. 

Because of this resignation, the Catholic Executive Director of 
the Welfare and Health Council also resigned a post that paid him 
a salary of $25,000.00 a year. 


* = = = * 


WAITING PERIOD BEFORE DIVORCE ACTION 


The Governor of Illinois has signed a bill requiring couples to 
wait for a period of two months after signing a statement of intent 
before they file suit for divorce, separate maintenance, or annul- 
ment. 


BINGO STRUGGLES 


The Legislature of Nebraska has defeated by a vote of 20-15 a 
bill authorizing a State-wide referendum to legalize bingo on a 
local option basis. 

The Legislature of New Jersey has resisted two attempts to pro- 
vide for a referendum looking to the legalization of bingo. 


* * * * * 
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STIPENDS TAXED IN PHILADELPHIA 


The City Solicitor’s Office in Philadelphia has ruled that the 
three-mill Mercantile Tax must be paid on stipends:offered on the 
occasion of baptisms, weddings, and funerals. The tax is levied 
against business receipts and earnings of all professional people. 
Those subject to it must apply for a mercantile license which costs 
three dollars. In reply to an inquiry from a Christian Science com- 
mittee as to whether its practitioners were exempt, the answer was 
that clergymen would not be exempted except as regards regular 
salaries. The latter are subject to the one and one-half per cent 
City wage tax. 


* * * % * 


CHURCH FACTIONS PERMITTED USE OF SAME CHURCH 


A Supreme Court Justice has permitted two factions of the 
Ukrainian Parish of St. Nicholas, Little Falls, New York, to use 
the same church. One of the factions represents a group returning 
to union with the Catholic Church after the congregation had de- 
fected and become Orthodox. 


* * * *% % 
REGULATIONS OF EXPLOSIVES IN FLORIDA 


After a series of terror bombings of religious groups in South 
Florida, the Governor signed into law a bill that requires persons 
who purchase explosives ta register with the seller the purpose for 
which they will be needed. Possession of explosives without a pur- 
pose-of-purchase receipt will be held as prima facie evidence of the 
intent to use them for the destruction of life, limb, or property. 


* * % * * 


RELIGIOUS INSTRUCTION IN THE PHILIPPINES 


A Presidential order asking for religious instruction in the 
schools of the Philippines has been called “ political appeasement ” 
by Catholics who point out that the Islands’ Constitution and code 
of laws are stronger in their provision than this order. They have 

“filed a four-point complaint with the Justice appointed by the 
President to investigate the situation. The Director of Public 
Schools has stated that religion classes will be held in all public 
schools of the Islands. 


*% *% % % % 
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PROTESTANT MINISTERS IN ITALY 


The Supreme Court of Italy has upheld the revocation of a sen- 
tence imposed on a Waldensian minister for holding church services 
without proper authorization. 

The Court of Appeals of Benevento has agreed with five Pente- 
costal preachers in their contention that the Constitution of 1948 
allows worship in private homes without the prior approval of the 
police, even if the public has access to the services, though it was 
otherwise under the law enacted in 1931. 


* * * * * 


HOLLAND’S CONCERN OVER CATHOLICITY 


A General Synod of the Dutch Reformed Church has issued a 
statement expressing concern about possible “ domination ” of the 
nation by the Catholic Church. It had previously warned Protes- 
tants against anti-Catholic demonstrations during the Catholic cen- 
tenary activities marking the restoration of the Dutch Hierarchy. 
The Synod noted that the recents floods had accentuated the soli- 
darity of the nation, but it warned against the totalitarian char- 
acter of the Church in such Catholic countries as Spain, Italy, and 
Colombia. 


* * * * * 


CATHOLIC PROPERTY HELD BY ISRAELI 


The Catholic property confiscated in 1950 by the Israeli Govern- 
ment has been returned, under an apparently tentative and unsatis- 
factory arrangement, to its German owners, the Cologne Holy Land 
Association. It is registered in the name of the Archdiocese of 
Cologne. The property was designated “ former enemy property ” 
by the Israeli Government and placed under State trusteeship. 


* * * * * 


YUGOSLAV DISSOLUTION OF RELIGION 


A proposed Yugoslav law affecting religious communities would 
authorize the State to dissolve institutions to which priests belong 
who speak any word against the State. 


* * * * * 
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NEW FORM OF OATH IN TURKEY 


A new oath swearing to God and not only by conscience and 


honor has been adopted in Turkey for use in its courts and State 
institutions. 


* * * * * 


EVANGELISM IN INDIA 


Foreign missioners in India are fearful of the attitude of the 
Nehru regime regarding the preaching of the Gospel. It seems that 
it is only the Prime Minister that stands between them and the 
prohibition of this mission, since a warning was given them to cease 
such preaching. 


PROTESTANT EVANGELIZING WORK IN ECUADOR 


On the goodwill and fact-finding tour of Dr. Milton S. Eisenhower, President 
of Pennsylvania State College, through South America, protests were given 
him in Bogota, Colombia, and in Quito, Ecuador, against the evangelizing 
efforts of Protestants in South America. The former was signed by three 
hundred lay Catholics, including professional men, students, and workers. 
The Ecuadorian memorandum was signed by Dr. Manuel Elicio Flor, who 
headed the list of signatories and who is President of Ecuador’s Supreme Court 
of Justice; other signers of this list of grievances included members of Parlia- 
ment, of the government, and of the professions. It stated: “We Catholics 
of Ecuador constitute ninety-five percent of the population. Consequently, 
this memorandum to the esteemed representative of the eminent President of 
the United States expresses the aspiration of an entire people who wish to 
preserve their religious unity and personality.” It argued that the efforts of 
the Protestants “introduce religious confusion, damage the national traditions,” 
and do harm to friendly relations between Latin America and the United States. 


Bonk Kevivwms 


L’ACCESSION DES CONGREGATIONS A L’ETAT RELI- 
GIEUX CANONIQUE par Germain Lesage, O.M.I. Universitas 
Catholica Ottaviensis. Dissertationes ad gradum laureae, Series 
canonica, Tomus 19. Les Editions de l’Université d’ Ottawa, 
Ottawa, Ontario, 1952. Pp. 240. 


One of the more interesting developments in the history of 
Canon Law is the gradual extension of the concept of the religious 
state. Until comparatively recent times, solemn vows were in a 
practical sense the determining factors which set apart the reli- 
gious state from the lay and secular states. Gradually, due to the 
reflection of commentators and ultimately by the approval of the 
Holy See, the religious state in concept was broadened to include 
those who professed merely simple vows. This development is the 
subject of the dissertation under review. 

Before the actual period of the transition is approached, the au- 
thor studies the origins of the religious state. This study is carried 
through several chapters. All of these are accurately outlined and 
serve as a suitable background for the main points of subsequent 
discussion. The culminating period of this historical study closes 
with the canonical religious state. It must, however, be remem- 
bered, as the author stresses, canonical recognition was extended to 
individual cases of religious communities. This recognition was 
not yet clear and complete by universal legislation. 

Further, toward the end of this period, the concepts of exemp- 
tion and the theological aspects of the religious state are brought 
forth to show the difference between the canonical religious state 
and the developing and flourishing condition of the religious con- 
gregations. Some of these congregations were granted the privilege 
of exemption and thus were removed from the normal jurisdiction 
of local Ordinaries. Important examples of such privilege are the 
Passionists and the Redemptorists. 

The recognition of religious congregations as true religious in the 
canonical sense of the term was largely due to the Constitution of 
Pope Leo XIII, Conditae a Christo but it was his successor in The 
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Code of Canon Law who finally and completely recognized these 
congregations as equal to Orders, etc., in the fundamental religious 
canonical state. Other items of considerable importance such as 
the privilege of exemption are not essential to the canonical reli- 
gious state. 

The author disposes of the various stages of his study with suffi- 
cient detail and adequate citation. It is a worthy member of the 
excellent dissertations of the University of Ottawa. 

The content of the bibliography is satisfactory although the ar- 
rangement is poor. Everything, from sources to articles, is in- 
cluded under the general title of Bibliographie utile. Unfortu- 
nately, there is no index. 


A PSYCHOANALYTIC LAWYER LOOKS AT MARRIAGE 
AND DIVORCE. By John H. Mariano, Ph.D. Published by 
Council of Marriage Relations, Inc. New York, N. Y., 1952. Pp. 
276. Price $3.00. 


The author of this book has published several other volumes on 
the general subjects of marriage and divorce. 

At the very beginning of this review, it must be made clear that 
religion as such has little part in the thought of Dr. Mariano as 
expressed in his book. References to religion, even to natural re- 
ligion, are comparatively searce. There is, in fact, no derision in 
regard to religion and all its implications. Religion is simply ig- 
nored. The basic principle of the indissolubility of marriage is not 
acknowledged. Retention, however, of the matrimonial bond is- 
strongly advocated but for reasons that are primarily social. 

With this note ever in mind, the volume under review is both in- 
teresting and practical. It attempts with considerable success to 
outline many of the fundamental causes of the difficulties in which 
spouses find themselves in marriage. Immaturity before union is 
one of these causes and the author properly suggests that this is 
responsible for many maladjustments. Another cause, even in 
Otherwise well adjusted persons, is the unreasonable insistence on 
rights with little care for obligations. 

Divorce, as the author sees it, must be avoided if at all possible. 
There is, of course, no final rejection here of divorce because it is 
wrong. It is to be avoided because in most cases it is not neces- 
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sary and really solves nothing especially in regard to personal ad- 
justment to the problems of life. Hence, theology is not considered 
at all. This is a serious defect since social relations in marriage 
as well as outside this union must be based on man’s condition be- 
fore God. 

Some of the best pages in this book are the author’s revaluation 
of the work of a lawyer. Repeated admonitions are given to go be- 
hind the text of civil laws, often outdated, to consider the actual 
problems of clients. Much of this work will be a challenge to 
lawyers and many may even disagree with the object set forth by 
the author. Other lawyers would be actually unsuited for this 
task. But it would be an advance, if the lawyer who is consulted 
by spouses with matrimonial problems would first try to find a 
solution to these problems without divorce. 

There are many other pages in this book of practical use. 
Granted that these pages are not inspired by religion, it will be a 
considerable profit if the alarming rate of divorce can be reduced. 
Whatever reduction can be made should be gratefully acknowl- 
edged. The reviewer believes that some of the suggestions offered 
by the author are sound and practical. 

An index would be appreciated since the table of contents is 
brief and in some cases gives no real indication to the many topics 
contained in the respective chapters. 


S. JOSAPHAT HIEROMARTYR. Documenta Romana Beatifi- 
cationis et Canonizationis. Series II, Analecta OSBM. Sectio 
III, Vol. I, 1623-1628. Collegit adnotationibus illustravit nec 
non Introductione auxit P. Athanasius Welykyj, OSBM. Sump- 
tibus PP. Basilianorum, Romae, 1952. Pp. xxv-305. 


At least twice before, volumes of the Basilian Analecta have 
been reviewed in this magazine. The volume at hand is the first 
volume dealing with the process of beatification and canonization 
of St. Josaphat. This volume contains documents relative to the 
beatification. A later volume will consider the process of canoni- 
zation. 

Naturally, wider interest in St. Josaphat will reside in the Ori- 
ental part of the Church. Because of his work in the East and his 
subsequent canonization, students of Oriental Catholic history will 
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better appreciate the documents collected here. Interest, however, 
in the universal Church should not thereby be decreased since the 
principles for which this martyr yielded his life must be sustained 
and maintained everywhere. 

An introduction of considerable length is prefixed to the collec- 
tion of documents. Part of this introduction is biographical and 
part is directly concerned with the documents themselves. 

The sources contain both edited and unedited documents. 


PRIESTLY MINISTRATION TO THE DYING. Rev. Michael 
D. Forrest, M.S.C. The Sentinel Press, New York, N. Y., 1952. 
Pp. 68. Price, $.50. 


This book is hardly more than a few pages but it contains some 
excellent instruction. Every priest, of course, has had this instruc- 
tion during his days in the seminary. Nevertheless, it will be use- 
ful to have a summary at hand for occasional reference. 

While casuistry is deliberately avoided, the author discusses 
some cases in his own experience. He draws from his knowledge of 
Canon Law and Moral Theology to discuss his own activities. In 
some instances he used practical opinions of commentators where 
the law is not sufficiently specific. 

This little book is recommended. It will repay occasional 
reading. 

EDWARD ROELKER 

THe CaTHoLic UNIveRSITY of AMERICA 


Chranicle 


GENERAL 


Archbishop Paul Marella has been appointed Papal Nuncio to France, a 
post previously held by His Eminence, Angelo Cardinal Roncalli, now - 
Patriarch of Venice. 

* * * * * 

Archbishop Paul Bertoli, formerly Apostolic Delegate to Turkey, has been 
named Papal Nuncio to Colombia, a post formerly held by Archbishop 
Antonio Samore, now Secretary of the Sacred Congregation of Extraordinary 
Ecclesiastical Affairs. 

* x * * * 

Monsignor Giacomo Testa, Counselor of the Papal Nunciature in Paris, has 
been named Archbishop of Heraclea in Europa and Apostolic Delegate to 
Turkey. 

* * * * * 

Monsignor Giuseppe Sensi is the Vatican’s new permanent observer to 

UNESCO, a post formerly held by His Eminence, Angelo Cardinal Roncalli. 
* * * * * 


A letter was sent to Queen Elizabeth II of England by His Holiness, Pope 
Pius XII, through Archbishop Fernando Cento, Papal Nuncio to Belgium 
and leader of the Papal Mission to the Coronation. The Nuncio and Arch- 
bishop William Godfrey, Apostolic Delegate to Great Britain, were presented 
to the Queen Mother at a private reception. Both also assisted at Mass cele- 
brated for the Queen in Westminster Cathedral by Bernard Cardinal Griffin. 

* * * * * 

The Minister of Japan, Takajiro Inoue, presented his credentials to the 
Holy See, as did Elias Biache Hijo, the new Ambassador of Santo Domingo. 
His Holiness also received Dr. Anwar Hatim, first Syrian Minister to the 
Holy See; Archbishop Paolo Pappalardo was named Papal Internuncio to Syria 
in March after diplomatic relations with that country had been duly established. 

* * * * * 

His Eminence, Norman Cardinal Gilroy was the Papal Legate at Australia’s 

National Eucharistic Congress which was held from April 12 to April 19. 
* * * * * 

Most Rey. John F. O’Hara, C.S.C., D.D., Archbishop of Philadelphia, at- 
tended the National Eucharistic Congress and spoke at the Citizens’ Night 
ceremonies. 

* * * * * 


His Eminence, Samuel Cardinal Stritch, presided at a Solemn Pontifical 
Mass celebrated on May 7 by Most Rev. William A. O’Connor, D.D., Bishop 
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of Springfield, Illinois, to observe the twenty-fifth anniversary of his ordination 
in connection with the centenary of the Springfield Diocese, 
* * * * x 
On July 29 the Most Reverend Apostolic Delegate will celebrate a Solemn 
Pontifical Mass in the Cathedral of the Immaculate Conception, Burlington, 
Vermont, observing the centenary of the Diocese. The sermon will be preached 
by Most Rev. Richard J. Cushing, D.D., Archbishop of Boston. 
* * * * * 
On May 20, the Diocese of Alexandria, Louisiana, observed the centenary 
of its establishment. 


Most Rey. Francis P. mito: DD. Rikon OfeBakor offered a Solemn 
Pontifical Mass in the Cathedral in observance of the golden jubilee of the 
establishment of the Diocese. The sermon was delivered by Most Rev. 
Edward J. Kelly, D.D., Bishop of Boise, former Chancellor of the Diocese 
of Baker. 

* * * * * 

On May 19, Most Rev. Joseph F. Rummel, D.D., Archbishop of New Orleans, 
celebrated a Solemn Pontifical Mass in St. Louis Cathedral to mark the 
twenty-fifth anniversary of his consecration. The sermon was preached by 
His Eminence, Samuel Cardinal Stritch. 

* * * * * 

On May 1, Most Rev. Bernard J. Sheil, D.D., Auxiliary Bishop of Chicago, 
celebrated a Solemn Pontifical Mass in Holy Name Cathedral, Chicago, to 
observe the silver jubilee of his consecration. His Eminence, Samuel Cardinal 
Stritch, presided at the Mass. Bishop Sheil was named Assistant at the 
Pontifical Throne on the occasion of his jubilee. 

* * * * * 

Most Rev. Edward F. Hoban, D.D., Archbishop-Bishop of Cleveland, cele- 
brated a Solemn Pontifical Mass in the Public Hall in Cleveland to mark the 
observance of the golden jubilee of his ordination. 

* * * * * 

On April 13, Most Rev. Jules B. Jeanmard, D.D., Bishop of Lafayette, 
Louisiana, celebrated a Solemn Pontifical Mass in the Cathedral of St. John the 
Evangelist to observe the fiftieth anniversary of his ordination and the thirty- 
fifth anniversary of his consecration. Most Rey. Joseph F. Rummel, D.D., 
Archbishop of New Orleans, presided at the Mass. The sermon was preached 
by Most Rev. William D. O’Brien, D.D., Auxiliary Bishop of Chicago. 

* * * * * 
~ Most Rev. Edward J. Kelly, D.D., Bishop of Boise, celebrated a Solemn 
Pontifical Mass in the Cathedral of St. John the Evangelist, Boise, to com- 
memorate the twenty-fifth anniversary of his installation as Bishop of that 
See. The sermon was delivered by Most Rev. Edward D. Howard, D.D., 
Arichbishop of Portland, Oregon. 

* * * * * 
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Most Rev. Edward F. Hoban, D.D., Archbishop-Bishop of Cleveland, was 
elected President General of the National Catholic Educational Association 
at its Fiftieth Anniversary Convention held in Atlantic City. 

* * * * * 

June 22-24, The Catholic Theological Society of America held its eighth 
annual Convention in Baltimore. Most Rev. Francis P. Keough, D.D., honored 
the convention by celebrating the Mass of the Holy Ghost attended by the 
delegates. 

* * * * * 

April 11, 12, the thirty-third annual convention of the National Council of 

Catholic Men was held in St. Louis attended by five hundred delegates. 
* * * * * 

July 19 the annual convention of the Central Verein and of the Catholic 
Women’s Union will be opened in San Antonio with a Pontifical Mass cele- 
brated by Most Rev. Robert E. Lucey, D.D., Archbishop of San Antonio. 

* * * * - 

May 6-8, the forty-third annual convention of the Catholic Press Association 
was held in Atlantic City. 

* * * * * 

May 25-28, the thirty-eighth annual convention of the Catholic Hospital 
Association of the United States and Canada was held in Kansas City, Missouri. 
It was opened with a Solemn Pontifical Mass celebrated by Most Rev. Edwin 
V. O’Hara, D.D., Bishop of Kansas City, who also delivered an address to the 
convention on the spiritual objectives of the Catholic Hospital. 

* * * * * 

The sixth biennial meeting of the National Catholic Music Educators’ Asso- 
ciation was held in Atlanta. The meeting was honored by a Pontifical Mass 
celebrated by Rt. Rev. Dom M. Robert McGann, D.D., Abbot of the Holy 
Ghost Abbey, Conyers, Georgia, attended by the delegates. 

* * * * x 

May 2-5, the third meeting of the Guild of Catholic Psychiatrists was held 
in Los Angeles in connection with the convention of the American Psychiatrie 
Association. 

* * * * * 

June 26-28, the fifth annual convention of the Christian Family Movement 
was held at Notre Dame University. 

* * * * * 

June 24-26, the thirty-fourth annual Franciscan Educational Conference was 
held at the Franciscan Monastery, Washington, D. C. 

* * * * x 

April 25, Manhattan College observed the one hundredth anniversary of 
its founding with a Solemn Pontifical Mass celebrated by Most Rev. Joseph 
P. Donahue, D.D., Auxiliary Bishop of New York. The sermon was preached 
by Most Rev. Bryan J. McEntegart, D.D., Bishop of Ogdensburg. 

* * * * * 


Ee 


CHRONICLE 351 


Belmont Abbey College has observed the seventy-fifth anniversary of its 
founding. 


* * * * * 


His Eminence, Samuel Cardinal Stritch, was the principal speaker at 
the seventy-fifth anniversary observance of Creighton University, Omaha, 
Nebraska. 

* * * * * 

April 29, St. Joseph’s Benedictine Abbey, St. Benedict, Louisiana, com- 
memorated its fiftieth anniversary and the golden jubilee of the appointment 
of its first Abbot, Rt. Rev. Paul Schaeuble, O.S.B., D.D. 

* * * * * 


The Bureau of Immigration of the National Catholic Welfare Conference 
has been made a Department. It existed for thirty-two years as a Bureau, 
since it was set up in 1920 by Bruce M. Mohler, who now becomes the 
Director of the Department. Most Rev. Michael J. Ready, D.D., Bishop of 
Columbus, is the Episcopal Chairman of the new Department and Most Rev. 
Joseph M. Gilmore, D.D., Bishop of Helena, the Assistant Episcopal Chair- 
man. The Department of Catholic Action Study has been dissolved and its 
functions transferred to the Bureau of Information. 

* * * * * 

June 26-29, delegates from eighty-nine Serra International Clubs attended 
the eleventh meeting in Seattle. Serra International is now established in 
eighty-nine cities of sixty-five dioceses of the United States; it has also been 
established in Toronto, Puerto Rico, and Germany. The Sacred Congrega- 
tion of Seminaries and Universities has formally invested it in the Pontifical 
Society for Priestly Vocations. Its purposes are: to intensify the desire for 
promoting, safeguarding, and assisting ecclesiastical vocations; to disseminate 
an accurate notion of the dignity and the necessity of the priesthood; and 
to call the faithful of the whole world into a close union of prayers and pious 
exercises. 

* * * * * 

May 16-19, the Congress of The Catholic International Association for 
Radio and Television was held in Cologne, Germany. On May 19 a Pontifical 
Mass was celebrated to mark the twenty-fifth anniversary of the Association. 

* * * * * 

May 18, 19, Their Eminences, Cardinals Lienart of Lille, Roques of Rennes, 
and Grente of Le Mans, participated in ceremonies at Trequier, Brittany, 
marking the seventh centenary of the death of St. Ives, Patron of lawyers 
and of the poor. St. Ives (1253-1303) practised law before becoming a priest 
and after his ordination served as bishop’s judge and lawyer of the poor. He 
was canonized in 1347. His relics are preserved at Trequier. 

* * * * * 

Most Rev. Moses E. Kiley, D.D., Archbishop of Milwaukee, died April 15. 
A Pontifical Mass of Requiem was offered by Most Rev. Roman R. Atkielski, 
D.D., Auxiliary Bishop, before the burial on April 21. 

* * * * * 
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Most Rev. Joseph F. Busch, D.D., Bishop of St. Cloud, died May 31, at 
the age of 87. 

* x * * * 

Most Rev. Patrick J. Byrne, M.M., D.D., late Apostolic Delegate to 
Korea, died of pneumonia on November 25, 1950, in a Communist internment 
camp after a death march of one hundred miles. 

* * * * * 


Very Rev. W. Howard Bishop, Founder and Superior General of the Home 
Missioners of America, died on June 11. He was buried on June 16 after a 
Pontifical Mass of Requiem celebrated by Most Rev. Karl J. Alter, D.D., 
Archbishop of Cincinnati. 

* * * * * 


DIGNITIES 


Most Rev. James A. McNulty, D.D., formerly Auxiliary Bishop of Newark, 
was installed as Bishop of Trenton on May 20 by Most Rev. Thomas A. 
Boland, D.D., Archbishop of Newark. The sermon was delivered by Most 
Rev. Fulton J. Sheen, D.D. 

* * * * ~ 

May 5, Most Rev. Lawrence B. Casey, D.D., Titular Bishop of Cea and 
Auxiliary Bishop of Rochester, was consecrated in Sacred Heart Cathedral by 
His Eminence, Francis Cardinal Spellman. The co-consecrators were Most 
Rev. Walter A. Foery, D.D., Bishop of Syracuse, and Most Rev. Alexander 
Zaleski, D.D., Auxiliary Bishop of Detroit. His Eminence, Edward Cardinal 
Mooney, spoke at the dinner following the consecration. 

* * * * * 


April 23, Most Rev. Joseph V. Bowers, 8.V.D., D.D., was consecrated Bishop 
of Accra, Gold Coast, Africa, by His Eminence, Francis Cardinal Spellman. 
The co-consecrators were Most Rev. Richard O. Gerow, D.D., Bishop of 
Natchez, and Most Rev. Adolph A. Noser, 8.V.D., D.D., Vicar Apostolic of 
Alexishafen, New Guinea. The sermon was delivered by Most Rev. Joseph 
F. Rummel, D.D., Archbishop of New Orleans. 

* * * * * 


Most Rev. Thomas J. Danehy, M.M., D.D., was consecrated Titular Bishop 
of Bita and Apostolic Administrator of the Pando Vicariate in Bolivia. The 
consecration took place in Manitowoc, Wisconsin. The consecrating prelate 
was Most Rev. Sergio Pignedoli, D.D., Apostolic Nuncio to Bolivia. The co- 
consecrators were Most Rey. Stanislaus B. Bona, D.D., Bishop of Green Bay, 
and Most Rev. Leo A. Pursley, D.D., Auxiliary Bishop of Fort Wayne. The 
sermon was preached by Most Rev. Charles H. Helmsing, D.D., Auxiliary 
Bishop of St. Louis. 

* * * * * 

Most Rev. John Boekenfoehr, O.M.I., D.D., has been appointed Bishop of 
Kimberley, South Africa. 

* * * * * 
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May 17, Very Rev. Robert 8. Dehler, C.R., D.D., was installed as the first 
Prefect Apostolic of Bermuda. 


* * * * * 


Rt. Rev. Philip Berning, 0.8.B., D.D., was blessed as the fifth Abbot of 
St. Gregory’s Abbey, Shawnee, Oklahoma. Most Rev. Eugene J. McGuinness, 
D.D., Bishop of Oklahoma City and Tulsa, celebrated the Pontifical Mass 
accompanying the blessing. 

* * * * * 


June 7, His Eminence, Samuel Cardinal Stritch received the honorary 
degree of Doctor of Laws from St. Joseph’s College, Rensselaer, Indiana. 
* * * * * 


June 7, His Eminence, James Francis Cardinal McIntyre received the 
honorary degree of Doctor of Laws from Notre Dame University. 
* * * * * 


June 7, Most Rev. John F. O’Hara, C.S.C., D.D., received the honorary 
degree of Doctor of Education from Duquesne University at its seventy-fifth 
anniversary commencement. 

* * * * * 


June 7, Most Rev. Thomas A. Boland, D.D., Archbishop of Newark, re- 
ceived the honorary degree of Doctor of Laws from Canisius College. 
* * * * * 


Most Rey. William J. Hafey, D.D., Bishop of Scranton, received the 
honorary degree of Doctor of Humane Letters from the University of Scranton. 
* * * * * 


Most Rev. Daniel F. Gercke, D.D., Bishop of Tucson, and John J. Hearne, 
the Ambassador of Ireland received honorary degrees from St. Joseph’s 
College, Philadelphia. 

* * * * * 


April 29, Most Rey. Fulton J. Sheen, D.D., Auxiliary Bishop of New York, 
received the annual achievement award from the Advertising Club of New 


York. 


* * * * * 


Most Rev. Charles Mansfield, O.S.Cam., has been named Prefect General 


of the Camillian Order. 
* * * * * 


Rt. Rev. Lawrence J. Kerich, O.S.C., is Vicar General of the Crosier Order 


in the United States. 
* * * * * 


Rev. S. W. Oberhauser, C.PP.S., has been elected for a second term as 
Provincial of the Society of the Precious Blood in America. 
* * * * * 
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Brother Arthur A. Loftus, President of Iona College, is the new Provincial 
of the American Province of the Christian Brothers of Ireland. 
* * * * * 


Brother Oswald, C.F.X., is the Superior of the Brothers of St. Francis Xavier. 
* * * * * 


The following have been named Protonotaries Apostolic: Rt. Rev. Msgrs. 
John §. Middleton, Thomas J. McMahon, and James B. O’Reilly, of the Arch- 
diocese of New York; Richard O’Brien, of the Diocese of Buffalo; Edward 
J. Smith, of the Diocese of Sioux City; and William Barry, of the Diocese 
of St. Augustine. 

* * * * » 


The following have been named Domestic Prelates: Rt. Rev. Msgrs. Emil 
N. Komora and John J. McClafferty, of the Archdiocese of New York; 
M. H. Benso, Patrick Healy, Thomas B. Morris, Thomas J. McCarthy, and 
William E. North, of the Archdiocese of Los Angeles; Joseph A. Bradley, 
Ralph J. Gallagher, John J. Lynch, Francis L. Keenan, Arthur VY. Lyons, 
Daniel T. McColgan, Henry J. O’Connell, and Harry M. O’Connor, of the 
Archdiocese of Boston; Percy P. Gearen, Frank H. Greteman, William F. 
Mason, Edward L. McEvoy, and Francis P. Schultes, of the Diocese of Sioux 
City; Thomas Comber, Patrick Donohue, and Jeremiah P. O’Mahoney, of the 
Diocese of St. Augustine. 

* * * * * 


The following have been named Papal Chamberlains: Very Rev. Msgrs. 
Henry J. Lenahan, of the Archdiocese of New York; John P. Carroll, Philip 
J. Kearney, Edward A. McDonough, Arthur J. Riley, Francis S. Rossiter, 
and Edward F. Sweeney, of the Archdiocese of Boston; W. B. Bauer and 
Edward V. Vollmer, of the Diocese of Sioux City; John W. Love, John P. 
McNulty, and Rowan T. Rastatter, of the Diocese of St. Augustine. 

* * * * * 


The following have been named Knights Commander of the Order of St. 
Gregory the Great, all from the Archdiocese of Los Angeles: Alfred C. 
Berghoff, Frank C. Dougherty, Thomas J. Hickey, and Judge Paul J. 
McCormick. 


* * * * * 


The following have received the Medal Pro Ecclesia et Pontifice: Rev. 
Eugene F. O’Malley, C.S.P., in recognition of twenty-five years as Director 
of the Paulist Choir of Chicago; Rev. Ludovico Toma, P.SS.C., Patrick F. 
McDonald, John P. Saindon, and Dr. William J. Walton, of the Archdiocese 
of Boston; Mrs. Charles H. Strub, of the Archdiocese of Los Angeles; and 
Mrs. Carolyn B. Manning, of the Diocese of Fall River. 

* * * * * 
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The Holy See has conferred the degree of Master of Sacred Theology 
on Rev. Thomas R. Gallagher, O.P., J.C.D., a secretary at the Apostolic 
Delegation. : 

* * * * * 

Konrad Adenauer, West Germany’s Chancellor, received an honorary degree 

of Doctor of Laws from Georgetown University. 
* * * * * 

Dr. Charles Malik, Ambassador of Lebanon to the UN , received the Chris- 
tian Culture Medal at Assumption College. The Medal is given annually 
by the Basilian Fathers to an outstanding lay exponent of Christian principles 
and virtues. 

x * * * * 

Hugh Stott Taylor, Dean of the Graduate School at Princeton University, 
was made a Knight Commander of the Order of the British Empire and 
John V. Farrow was made an Honorary Commander of the same Order. 

* * * * * 

Dr. James M. O’Neill, author of Catholicism and Freedom, received the 

annual award of the Catholic Institute of the Press. 


* * * * * 
The Vercelli Medal was awarded to Michael L. Roche of Philadelphia. 
* * * * * 


Mrs. Anna Mary Kirn Hoffer, of Covington, Kentucky, was named the 
Catholic Mother of-the Year by the National Catholic Conference on Family 
Life. 

x * * * * 

Joseph B. Cavallaro, Catholic attorney, has been named Chairman of the 
Board of Higher Education, New York City, with jurisdiction over four 
city colleges. 

* * * * * 

The Freedoms Foundation Honor Medal was presented to the producers 
of the Georgetown University Forum for an outstanding contribution to a 
better understanding of American life. ; 


THE CANON LAW SOCIETY OF AMERICA 


The Eastern Regional Group of the Society held its Spring Meeting in 
New York City on May 20, 21. Papers were read on the “ Relationship of 
Church and State” by Very Rev. Francis J. Connell, C.SS.R., 8.T.D.; “The 
Extraordinary Minister of Confirmation”, by Rev. Joseph A. Quigley, J.C.D.; 
and “The Diocesan Vicar for Religious”, by Rev. Eugene A. Dooley, O.M.L., 
J.C.D. A panel discussion was held in the afternoon of the first day of the 
meeting at which Most Rev. Eric F. MacKenzie, D.D., J.C.D., Auxiliary 
Bishop of Boston, presided. Attorneys Joseph Cooney, of Hartford, and 
George A. Timone, of New York, took part in this discussion. 
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THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


Date: April 28, 1953. 
Author: George Torzsay-Biber, Dr. jur., formerly a member of the Budapest 
Bar; now analyst of the Mid-European Law Project, Library of Congress. 


Topic: “The Hungarian Lawyer and Roman Law”. 


Date: May 19, 1953. 
Author: A. Arthur Schiller, A.B., A.M., J.D., Magister. 
Topic: “Factors in the Development of the Late Classical Law”. 


This meeting was held in connection with the presentation of the Appellate 
Court Competition Awards and other prizes given to the students of the 
School of Law. The meeting was therefore addressed also by Hon. Leverett 
Saltonstall, A.B., LL.B., LL.D., United States Senator from Massachusetts, 
and by His Excellency Don Hector David Castro, J.D., LL.D., Ambassador 
Extraordinary and Plenipotentiary of El Salvador. The topics were respec- 
tively: “Let’s Look Forward Optimistically ” and “The United Nations and 
Our Inter-American System”. The prizes were formally presented by Hon. 
Robert H. Jackson, LL.B., LL.D., Associate Justice, The Supreme Court of 
the United States. 


SCHOOL PROPERTY TAX IN CALIFORNIA 


A new organization, “ Constitution Advocates”, has for its goal the repeal 
of the tax-exempting provision passed by the California Legislature and ap- 
proved by the voters on November 4, 1952. The new group aims at circulating 
a new petition for an initiative measure that would reimpose the tax on 
parochial school property. Another attack on the exemption provision is 
found in a tax-payer’s suit seeking to enjoin Alameda County from giving 
effect to it and claiming that the exemption is “ class legislation ” and a “ gross 
violation of the American Constitutional principle of separation of Church 
and State”. A counter measure in the Assembly would prevent a petition 
from being circulated within two years following the first circulation of the 
same petition and it would impose a fine up to $5,000 for the seeking of funds 
to urge or oppose an initiative or referendum. A Senate bill would impose 
a fine of $5,000 or two years’ imprisonment for promising benefit to the signer 
of a petition or for seeking funds for the circulation of a petition by stating 
that a given sum is able to obtain a given number of signatures. 
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